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President’s Letter
August 31, 2020
An obvious hot topic right now is the minimum standards update. The survey closes this evening, and as of this writing, we will
have 53 responses to consider. The Minimum Standards sub-committee is having a work session on September 11 to review
the responses submitted. Each comment will be considered at this work session. It is critical that we prepare a solid second
draft for membership consideration and discussion. I encourage every member to get involved with this update.
th

Another exciting task the Public Relations committee is working on is creating pages for a PSAN social media presence.
Hopefully, this will go “live” after our September 25 Board Meeting. Not only will this be a way for our surveying community to
stay connected and share experiences, but I hope that our younger generation will see how much we enjoy doing our jobs and
spark an interest in future surveyors. Look for an official announcement in the coming months.
th

I would be remiss if I didn’t mention the pandemic. The longer we continue to follow social distancing guidelines, the more
anxious I get for this all to be over. One of the most important lessons I have learned through all this is the value of personal
relationships. The old saying of “you don’t know what you had until it’s gone” resonates with me as I ponder the subject. Yes,
we can talk via a Zoom meeting, but being together with friends, family and colleagues in person has a higher value than I think
we sometimes give it. I look forward to connecting with many of you at the Summer Conference in Chadron later this week.
Sincerely,

Jeremy D. Feusner
PSAN President

Don’t forget to check out the PSAN
website — nebraskasurveyor.com
We would LOVE if you’d submit pictures from the
field or articles to add to the website, etc.
The goal is to keep the website updated with
information that’s important to you! The website is
also location for announcements and important
information.
Send website content to: Administrative Secretary
Gwen Bowers at PSAN@nebraskasurveyor.com
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GNSS on Top of the World: Climbing Everest with CHC P5
xhyt.com — published July 3, 2020

SURVEYORS SUMMIT MOUNT EVEREST WITH A NEW GENERATION OF GNSS INSTRUMENTS.
The fascination with the height of Mount Everest began one morning in 1852 when Radhanath Sikdar, an Indian-Bengali mathematician,
rushed into the room of Sir Andrew Waugh and exclaimed, “Sir, I have discovered the highest mountain of the world.”
Sikdar was employed by the Great Trigonometric Survey of India as a “computer.” He had been processing observations the survey had
performed with the optical instruments of the day, like giant theodolites that weighed over 1,000 pounds and had to be carried by teams of
12. Designated as “Peak XV,” the official height was given as 8,840 meters (29,002 feet). Everest has been measured repeatedly since, using
all manner of instruments. GPS was employed for the first time in 1999.
On May 27th, 2020, an eight-member Chinese survey team summited Everest and spent two
and half hours collecting GNSS observations using a CHC Navigation P5, the first Chinesemade receiver to perform geodetic observations the peak. The survey team collected data for
150 minutes—the longest GNSS observations on Everest to date—to be processed along with
simultaneous observations collected from a network of bases set around Everest at elevations
ranging from 5,000 to 6,000 meters (16,400 to 19,600 feet).
To prepare for the expedition, CHC donated eight sets of CHC P5 GNSS receivers. CHC
technical engineer Zhang Dangkui arrived in Lhasa on April 3 to conduct training and technical
support at the Everest Base Camp site and participated in GNSS control-point measurements
with the surveyors at the site. Thirty of the 60 points of the GNSS control network were
measured with CHCNAV GNSS receivers, including three of the seven Everest elevation
network bases.
Recently, China also made news when its biggest mobile network operator built a base
5G station at an altitude of 6,500 meters (21,300 feet) with service coverage for many of the
climbing routes and base camps, and reaching the summit. While the communications
network was not used for real-time observations, it was used for data transmission, with the
data collected by the GNSS receivers transmitted directly to processing centers in Beijing and Xi’an.
Everest: CHC P5 GNSS receivers and CHC C220
3D Choke Antenna, were deployed at three of
the seven Everest elevation network bases.

The equipment was well suited for the harsh conditions, with the published specifications
for the P5 showing an operating range of -40°C to +65 °C (-40°F to +149°F). CHC
commissioned third-party organizations to perform environmental testing and reliability
verification on the unit, its case, display, and connectors. Tests included storage, operating
at temperature extremes, vibration, shock, rain, dust, humidity, salt, etc. The expedition
represents a feather in the cap for CHC, as the GNSS receiver used on the peak has the
company’s 624-channel technology inside and tracks all constellations. The expedition had
a further goal of showcasing Beidou (that will reach its full complement of satellites in
2020); a feather in the cap for this, the newest constellation as well.
In recent years with the maturation and modernization of multiple constellations,
surveyors and GNSS users are experiencing their own “personal bests” for numbers of
satellites tracked (and utilized in solutions). Not surprisingly, “the roof of the world” site,
with such an optimal sky view, yielded some jaw-dropping numbers. The P5 showed as
many as 56 satellites in view; this number included GPS+Glonass+Galileo+Beidou.
While it was not possible at this time for xyHt to directly interview members of the survey
team, the following statements were relayed by CHC:
Raising the survey rod on the “roof of the world.”

Wu Wenzhong, director of the Department of Land Surveying and Mapping of the Ministry
of Natural Resources, said, “The successful summit survey proves to the world that [our domestic] self-developed surveying equipment is
fully capable and capable of undertaking such national tasks, and that the overall technology and products of [our domestic] surveying and
mapping equipment have reached a world-class advanced level.”
(Continued on page 6)

THE NEBRASKA SURVEYOR / Summer 2020

5

(Continued from page 5)

Yuanxi Yang, academician of the Chinese Academy of Sciences: “Compared with
the past, the 2020 Everest elevation measurement [using the] Beidou satellite
navigation system [for] high-precision positioning play[ed a prominent] role [for]
the main force [primary resource for the survey]. The Beidou positioning
equipment developed by Chinese manufacturers has played an important role in
Everest peak measurements, [and] continuous reference station (CORS)
measurements around Everest and Everest Global Positioning System (GNSS)
control network measurements.”
Related surveying and geoscience activities were also carried out by an
international team, with a range of instruments that included other GNSS as well as
optical. And as true determinations of elevation are dependent on geoid
modeling; numerous gravimetric observations were also made.
The survey was undertaken in cooperation with neighboring Nepal, and official
results will be available in the coming weeks or months. The world’s tallest peak (as
measured above sea level) has historically been known by many
The P5 GNSS receiver (front-center) collected around 150
names: Sagarmatha in Sanskrit and Nepali, Chomolungma in Tibetan,
minutes of GNSS observations, the longest GNSS session on
and Zhumulangma Feng, Chu-mu-lang-ma Feng, or Qomolangma Feng in Chinese. Everest to date.
As well, there have been different views on the physical reference for an official
height, with some parties viewing the highest underlying rock as the peak, and others saying the ice and snowpack above the rock should be
the measuring point. Part of impetus for the new survey was to see if the 2005 Himalayan earthquake had altered the mountain, or its snow
cap (which some geologists speculated might have shrunk).
WHATEVER THE RESULTS MAY BRING, THE FACT THAT NEW AND UPDATE D GNSS TECHNOLOGIES, AND
CONSTELLATIONS CAN AND ARE BEING EMPLOYED MEANS THAT WE ARE NOW ABLE TO GAUGE MIGHTY
MOUNTAINS AND GEOGRAPHIC FEATURES AROUND THE WORLD MORE PRECISELY THAN EVER BEFORE.
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Summary of June 26, 2020 Board Meeting
Subject to approval by the Board of Directors
The PSAN Board of Directors Meeting on June 26, 2020, was
held at Chances R restaurant in York, Nebraska.
The roll call was as follows:
President, Jeremy Feusner — Present
Treasurer, John Berry — Absent
Secretary, David Forsythe — Present
Administrative Secretary, Gwen Bowers — Present
Directors
Matt Tinkham — Present
Bonita Edwards — Present
Brian Foral — Present
Eric Schaben — Present
Jay Dubs — Present
Grant Miller — Present
Casey Sherlock, State Surveyor — Absent
Dennis Whitfield, SENLSA Affiliate — Present
Committee Members
Jerry Penry — Present
Guests
Rex Heiden — Present
Minutes from the March 27, 2020 meeting were read
amended and approved. The Board approved the Treasurer’s
report dated June 24, 2020.
Conference Committee
Updates were given by Jerry Penry regarding the planning for
the 2020 Summer Seminar.
Jeremy Feusner spoke to Dan Martinez and reported on the
planning for the 2021 Winter Conference.
Officer Reports
No Officer reports were given.
Director Reports
State Surveyor, Casey Sherlock submitted a report.

SENSLA Affiliate representative, Dennis Whitfield reported
that SENSLA would be having a meeting to discuss the
proposed minimum standards update.

Standing Committees
Education: Matt Tinkham reported that a lot of community
engagement was lost due to COVID-19
Historical: No report
Legislative: No report
GIS: Matt Tinkham will reach out to the GIS Committee to
find out who will be the new committee chair
Nominations and Membership: No report

Publications: Gwen Bowers noted the Spring Newsletter and
the Summer Seminar flyer had been sent to membership and
published. She continues her ask of membership for
newsletter content and photos.
Ethics and Standards: There was additional discussion about
the proposed changes to the minimum standards.
Public Relations: Eric Schaben asked for additional guidance
on what the Board would like for a social media presence.
Associate Committee: Brian Foral is researching the direction
for this committee
NSPS: September NSPS meeting is still tentative in-person,
but may move to virtual. During the NSPS Spring Board
meeting, Dan Martinez was elected to the NSPS Foundation
Board of Trustees.
Nebraska State Surveyor, Casey Sherlock Submitted a report
from the Board of Examiners.
Old Business
MCC foundation scholarship discussion continued.
New Business
Membership applications, reviewed and approved.
Records retention was discussed.
Publication of Board minutes along with supplemental
reports to the PSAN website.
Having a legal review of the proposed minimum standards
was determined a need and will be looked into further.
The next Board Meeting is scheduled for September 25, 2020.

After the June minutes are approved by the PSAN Board,
they will be published to the PSAN website.
https://nebraskasurveyor.com/meeting-minutes/
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The Adaptive Organization:
Fostering Change in Five Areas
By American Management Association, www.amanet.org

In May 2009, Toffler Associates brought
together a group of public and private sector
senior executives to discuss the process of
creating
adaptive
organizations—
organizations that are able to sense the need
for change and undertake it successfully. The
discussion drew on several years of recent
Toffler Associates engagements with clients
in both sectors helping them adapt their
strategies, structure, processes, people, and
technology to challenges and opportunities
in today’s environment. The focus was on
aligning changes in these five areas so that
an organization can remain relevant and
effective.

diversity of thought,” he said, adding that
young employees also must be put into a
structure and a set of processes that allow
their fresh ideas to have an impact.

Process: Fostering Collaboration
The “process” area addresses an enterprise’s
operating procedures.

In studying its operation, one company has
found that a top-down-only approach to
management is an increasingly slow,
ineffective method of working and adapting.
Employees
often
view
management
directives conceived and implemented this
way as disruptive and generally do not greet
People: The Benefit of Youth
such approaches with enthusiasm. “You can’t
The “people” area addresses hiring practices lead a major, driven-from-the-top strategy
and human resource management.
activity in a diverse business model culture,”
said a discussion participant. “It just can’t
One organization noted the importance and work.”
impact of awarding positions of influence to
younger employees. While less tested and Instead, this company is cultivating a
experienced than their more mature collaborative culture in which employees can
counterparts, today’s youth works more work together and draw on each other’s
collaboratively, thinks more experimentally, curiosity and creativity—following leads and
and uses technology more comfortably.
“connecting the dots” to suggest what the
management imperatives and alternatives
Younger workers also provide a needed might be. Leadership is finding that this
influx of energy and fresh thought to an results in more productive work and better
organization. In addition to experience and outcomes.
institutional knowledge, organizations need
new perspectives and dynamism to help While employees often want to work
ensure success.
collaboratively, noted one participant, they
are often mired in “an Industrial Age
“I have to bring in the young people who bureaucracy that’s hierarchical and wants to
think about the world differently, but then I get a singular decision as opposed to a
also have to listen to them and let them be collaborative decision.” To avoid this trap,
part of shaping the organization’s strategy another company described how they solicit
and its future,” said one organization leader. anonymous employee questions via a
“We’ve got to be willing to bring in a Website and promises a 48-hour response.

“They can be anything from ‘what is the chief
executive’s succession plan?’ to ‘Why can’t
we have more paper towel racks in the
bathroom?’ But they are constant and they
come from all facets of the organization,”
explained an executive.

Strategy: Leadership Principles Over
Directives
The “strategy” area addresses the leadership
and management theories that guide the
operation of the organization.
One company working with Toffler
Associates’ help to cultivate a more adaptive
working environment has asked its
leadership to cede some of the strategymaking power—a difficult proposition and an
obvious affront to old standards but one with
great potential payoff.
Traditional notions of leadership place
executives in firm control of dictating an
exact course of action for an organization. In
this enterprise, however, executives are less
focused on being the sole source of strategy
and more focused on developing a culture of
innovation. “Create an environment where
people love coming to work and give you
their best every day because they feel
empowered to champion and carry the ideas
of the goal line themselves,” advised one
participant.
The leadership of this organization is
internalizing the idea that it cannot dictate
every initiative. Rather, management is
primarily concerned with determining and
promoting an organization-wide guiding
principle and vision, empowering each
(Continued on page 9)
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fresh perspective and highly specialized phones, making it difficult to remain up-toexpertise or skills that can’t be learned date on management guidance from
employee to fulfill it as he or she sees fit. As internally in the required timeframe.
headquarters. They also found that one
one executive said, “If you have a common
particular knowledge management system
vision and a common mission and the people Adaptive organizations hire for interpersonal, was so vital to the organization’s strategy
can see how their work is linked to some teaming and leadership abilities— people that losing it risked mission failure, but that
larger good, then a real transition will occur.” who bring a range of ideas to discussions and their contracting and other processes were
tasks, not just specific competencies. so archaic that they could only apply patch
Therefore, the emphasis should be on hiring after patch instead of installing a state-of-the
Structure: Creating an Open
first-rate minds. Proficiencies can be learned, -art replacement. “We needed a top-toCollaborative Workforce
The “structure” area addresses the way but organizations today and tomorrow need bottom assessment of what the roadblocks
different areas of the organization work thinkers who can work intuitively, seeing are to modernizing our IT systems and a plan
scenarios and patterns where only pieces of for adapting them to be ready for what the
together.
information exist.
future demands,” said an executive.
(Continued from page 8)

In the Industrial Age, work environments
were hierarchical—the chain of command
was clear and linear, and each employee did
only the tasks that fell within his or her
specific job assignment. An informationdriven society demands that the workforce
be structured more efficiently and in a
manner that can better adapt to changing
circumstances.
To make the best use of employees and their
talents, one organization is adopting a
networked,
open,
and
collaborative
workforce structure. The model it is adopting
involves relinquishing exclusive control of its
talent in favor of a more inclusive model that
draws on the best talent available—internal
and external. Rather than being separated by
department and job description, employees
in this organization form networks made up
of generalists and a smaller number of
specialists. When necessary, this full-time
workforce is assisted by a reserve of
contingency workers—experts who are oncall and available. Contingency workers are
called in when the organization requires a

In this area, many organizations make the
same mistake: viewing technology as
infrastructure rather than as an enabler of
knowledge transfer among organization
members. This creates a “work-around”
culture in which members use technology
but don’t leverage it in such a way that it can
help truly lead the organization.

In another example, a U.S. military
organization outfitted troops overseas with
complex electronic interpreters that would
capture speech and translate it into English.
The problem with these $10,000 machines,
however, was that they only facilitated oneway communication—they didn’t translate
English into the native language, so soldiers
could listen to but not speak to nationals.
Improvising in the field, a group of Marines
developed a picture board that allowed
military personnel and nationals to
communicate pictorially. Each board cost
only $10 and improved communication
substantially.

One government organization has struggled
trying to provide its people with the tools
they need to perform effectively as the
agency’s mission and environment change.
For example, they had evolved their business
model to allow employees to work from
home or in field offices closer to their
customers but have provided these workers
with outmoded computers and mobile

In both examples, the technology in question
would have been immeasurably more
effective had its users recognized its true
purpose:
communicating
knowledge
efficiently and effectively. Whether it is a
case of too little technology (as with the
outdated equipment) or too much (as with
the ineffective translators), adaptiveness
suffers and success is at risk.

Technology: Enabling Knowledge
Transfer
The “technology” area addresses how
organizations use information systems,
communications systems, and other tools to
enable business operations.

Support PSAN Sustaining Members
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Klein Survey Systems
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PROFESSIONAL SURVEYORS ASSOCIATION
OF NEBRASKA

September 4, 2020
Dear PSAN Member:
It is time to renew your PSAN Membership for 2021.
I understand that it is convenient to pay your dues at the Winter Convention however this creates a bookkeeping mess.
•

NEW for 2021 Renewals: You can now renew your annual membership online! Click Here or find it on the sidebar of the
website. Please DO NOT use Internet Explorer when completing online renewals; the form isn’t compatible with the
Internet Explorer web browser.

•

Please submit your dues as soon as possible to the address listed under “MAIL TO” on the next page.

•

Please complete the Member Information portion in its entirety. We are updating our records and want to be sure we
have your most current and accurate contact information.

We have several email addresses that do not work. If you have changed your email address and neglected to notify PSAN,
please be sure to write it legibly on the sheet to be returned with your dues. If your email address has not changed, the
security on your computer may have been set higher or set so as not to accept bulk emails. Also, if you are not receiving email
from PSAN and I’m not getting the “not deliverable” message, you may want to check your “junk file” to make sure your
computer isn’t looking at PSAN as spam.
Your membership in PSAN is an investment in your professional future. We as a group make a larger impact on issues that
affect each and every one of us. When there are important issues, we try to keep you informed. We provide educational
services and information for professional development hours, pre-exam seminars and workshops.
If you have a question, an idea or would just like to get more involved in PSAN, please contact an officer or board member or
our PSAN office at 402-432-3444. Our e-mail address is: PSAN@nebraskasurveyor.com

Thank you for your cooperation.

John Berry, Treasurer, PSAN
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Be sure to complete the form in its entirety and use only one form for each person.
Make your dues check payable to: Professional Surveyors Association of Nebraska and
MAIL TO:
Gwen Bowers, Administrative Secretary
Professional Surveyors Association of Nebraska
PO Box 83206
Lincoln, Nebraska 68501
Class of Membership

PSAN Membership Fee

NSPS Membership Fee

Active Member – Nebraska Resident

$175.00

Included

Active Member – Non-resident

$125.00

Optional - $50.00

Associate Member

$75.00

Optional - $50.00

Retired Active Member

$5.00

Optional - $50.00

Honorary Member

$0.00

Optional - $50.00

Sustaining Member

$300.00

N/A

Student Member

$10.00

N/A

Affiliate Member

$15.00

N/A

Total

Total Payment Due:
Member Information
Name:
Address:
Address 2:
City, State, and Zip Code:
Company:
Preferred Phone:
Alternate Phone
Preferred Email:

Alternate Email:
Please help and volunteer to better serve your organization!
I would be interested in serving as a PSAN officer.
I would be interested in serving as a PSAN board member.
I would be interested in serving on a committee for PSAN.

Yes
Yes
Yes

No
No
No

PLEASE BE SURE YOUR DUES ARE PAID BEFORE October 31, 2020
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Surveying in the Time of COVID-19
Article by Michelle Brooks—alifewithoutlimits.com—May 1, 2020
At the start of the year, very few of us would have predicted that we would be spending much of March and nearly all of April indoors.
The coronavirus pandemic has changed the landscape right across the world. Of course, the knock-on effect of the necessary shutdown is
that industries of all types are thrown for a loop. Surveying is no different.
As you would know if you have explored this website at all, surveying is a job with a lot of variety. Part of that variety includes the variety of
working environments – surveyors may find themselves working on a construction site one day or in the office on another. That means that
a lot of surveying work environments are off-limits for the time being, in order for surveying professionals to properly obey social distancing
regulations.

A few commonsense ideas
Surveying continues to be essential to the economy, the construction
sector and the property sector, so the work continues. Better still,
surveying firms across the nation are implementing safe work practices in
line with the government’s regulations.
Staggering shifts is another way that surveyors are dealing with these
changed conditions. By dividing staff into two groups – an A group and a
B group – it is easy to ensure that surveying staff in an office environment
can continue to observe 1.5m distancing from their colleagues. It also
means that if someone in one group gets sick, those in the second group
is more likely to avoid contracting any illness. For workers that may need
to visit the office, it’s also reassuring to know that the management team
is thinking ahead and taking every precaution.

Out in the field, it is easier to avoid close interactions. Some surveyors
can work by themselves; where feasible, that is taking place.

Downtime to upskill
While it is not the case for every surveyor, COVID-19 has seen many with a little more work time on their hands. This has proved a prime
opportunity for upskilling – and making use of digital and online technology.
Spatial Source reports that surveying and spatial businesses are using webinars and online conferencing to keep their staff connected, and
to train them up for the future. 1Spatial’s marketing manager Emma Yates notes, “Key events that we would typically need to travel to can
now be accessed with far greater ease, and in fact – now hold potential for increased attendance by delivering these conferences and
seminars online.”
There are numerous outlets for surveyors looking to learn more during quarantine. The Surveying and Spatial Sciences Institute has
organized a week webinar unpacking a range of industry-specific topics. Companies are getting the chance to show their colleagues some of
the projects they have been working on. And with big ticket surveying conferences like Locate20 being postponed due to the pandemic, the
conversation is going online with elements of the Locate event plan being hosted online instead of in person in a conference hall.
In addition to webinars and learning experiences, surveyors are turning to these types of technologies to work safely from home, ensuring
that communication is maintained during a time of great difficulty.
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Send in your best land surveying related photo and you could have it
on the front cover of The Nebraska Surveyor Winter 2021 issue!
Guidelines:

Must be a digital photo in a JPEG format
Must include your name and a short description of the photo
Must be taken in Nebraska
Must be a PSAN member to be eligible

Prize:

1st place will have his or her photo on the front cover of the Winter 2021 newsletter
2nd and 3rd place winners will have their photos appear inside of the Winter 2021 newsletter

Deadline:
Send to:

November 30, 2020
Editor, Gwen Bowers at PSAN@nebraskasurveyor.com

PSAN reserves the right to print all photos entered in The Nebraska Surveyor
and/or post on the PSAN website, with appropriate credit.
All 3 top winners will have their photos displayed at the PSAN Winter Conference.
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The Land Surveyor’s Guide to the Supreme Court of Nebraska
Chapter 57 – Van Donselaar v Conkey (1964)
While the Krimlofski cases, just previously reviewed, emphasize the importance of evidence in the riparian context, and illustrate the fact that strong
historical evidence paves the pathway to success when riparian controversy arises, our next case represents the culmination of a long series of legal
battles, showing just how difficult the resolution of riparian boundaries can be, when clear historical evidence is lacking. Also by way of contrast, while the
fine job of evidence gathering and organization of evidence demonstrated by Krimlofski and his surveyor provides an outstanding example of achievement,
making them heroic figures in the history of riparian litigation, the central figure in the series of cases that we are about to review presents an example of
futility, as he neglects to bring forth evidence decisive enough to enable him to prevail. The Conkey cases, stretching from 1939 to 1964, represent a
somewhat embarrassing episode for the Court, highlighting the internal conflict that plagues every court, as Justices with distinctly differing opinions on
certain issues come and go, each of them leaving their personal mark on judicial history, and potentially turning the law in one direction or another, during
the time period through which their personal influence persists. This episode is best viewed however, as a learning experience for the Court, because the
Court's repeated consideration of the complex circumstances that resulted in the Conkey cases brought the Court to a higher awareness of how
problematic riparian boundaries can be, and how many possible ways there are to divide land which was once submerged, but has become valuable and
coveted upland. The core issue in controversy at the outset of this group of cases is the nature of the movements and other changes in the size and
location of a river, which was not a new subject to the Court even when this dispute first surfaced in 1939, yet as will be seen, conflicting judicial views
upon how changes to a river should be classified and dealt with arise, due in part to a lack of clarity in the evidence, but also due in part to disagreement
between the Justices over which riparian principles to apply. In cases involving complex or unclear evidence, each Justice reviews the available historical
precedent setting cases, and must then decide which of the many potentially relevant and controlling riparian principles are most applicable to the
situation at hand. This can be difficult and even confusing, particularly when the earlier judicial opinions thus reviewed contain unclear, incomplete,
misleading or conflicting language, which is sometimes the case, so its not surprising that different Justices can reach entirely different positions on such
matters. Ultimately however, this series of disputes is centered upon the division of land exposed by a river, between numerous parties, who all have
potentially valid claims to various portions of the subject area, so not surprisingly, historical land use and the statute of limitations figure prominently in
the outcome, as the Court mandates that such land must always be partitioned in an equitable manner.
1858 – Two adjoining townships were platted by the GLO, in the northeastern portion of the Nebraska Territory, both bounded on the north by
the Dakota Territory, and the Missouri River passed through these townships, marking the boundary between these future states. The west
township was substantially normal in configuration, but the east township was severely truncated on the west, the whole western tier of sections
was missing, and since this township was only a little more than 4 miles in width, the next tier of sections, including Sections 17 & 20, was
reduced to a small strip, less than a quarter mile wide. Further complicating the circumstances in this area, the river ran southerly through
Sections 16 & 21 of the east township, so both riparian and non-riparian lots were platted in the area that comprised Sections 16, 17, 20 & 21 in
the east township.
1859 to 1908 – Nothing is known about the use and ownership of the land in this area during this period of time, presumably the land in this
vicinity was settled in the usual manner. The behavior of the river during this time is also unknown, it may or may not have undergone any
dramatic changes, but by the end of this period it was about half a mile west of the location in which it had been platted exactly half a century
before, so it had submerged a substantial portion of the township line, and intruded upon Sections 13 & 24 of the west township. Also by the end
of this period, the Conkey family had acquired an unspecified amount of land in the central portion of Section 13 of the west township, and they
may have owned that entire section at some point in time, but Conkey was apparently only a boy at this time, and the family's property was
presumably under the control of his parents.
1909 to 1911 – Exactly what occurred during this period was destined to become the subject of intense future controversy and conflicting
testimony, but it appears that extensive flooding took place, evidently caused by one or more ice gorges that formed in the river, and several
square miles of land may have been submerged for an unspecified length of time, possibly on more than one occasion. By the end of this period,
when the flood waters finally receded for the last time, the river had relocated itself far to the northeast, it now ran through Sections 9, 10, 15 &
22 of the east township. A vast amount of additional land thus appeared on the Nebraska side of the river, and there is no indication that either
South Dakota itself, or any citizens of South Dakota, ever claimed any land south of the relocated river, leaving it subject to the control of those
such as the Conkeys, who owned the Nebraska land adjoining the area that had been vacated by the river. The new location adopted by the river
at this time never again materially changed, it apparently remained essentially stable henceforward, so the movement of the river during this
period was the only river action that would prove to be relevant to any of the subsequent litigation.
1912 to 1925 – Nothing is known regarding the use of the land that was left lying southwest of the river in the east township during this period,
the members of the Conkey family may or may not have realized that they could legitimately use or claim at least a very substantial portion of
that area, and it appears that they continued to use only their land in Section 13.
1926 – Wood acquired land in the northerly portion of Sections 13, 16 and 17, thereby becoming Conkey's neighbor on the north, and Wood
began using the land extending eastward from his property all the way east to the west bank of the river in Section 15. Also at this time, Conkey's
cousin acquired sole ownership of the Conkey family's property in Section 13.
1927 to 1934 – Knudsen and Leedom each obtained quitclaim deeds from unknown parties, to portions of Sections 16 & 17, and they each began
occupying those areas. Leedom occupied the area directly south of the Wood tract, lying east of the Conkey land in Section 13, while Knudsen
occupied the area directly south of Leedom, also directly east of Section 13. This development prevented the Conkeys from having direct access
to the river, because all of the land between Section 13 and the relocated river was now in use by others.
1935 to 1938 – Several other settlers, such as George, Brewer and Goodfellow, moved into this area, occupying land in Sections 8 & 9 to the
north and Sections 20, 21 & 22 to the south, and boundary disputes apparently began to break out between various parties, due to the fact that
(Continued on page 16)
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all of the original monumentation and other boundary evidence in this area had been swept away by the river. Nevertheless, the use of the land
between Section 13 and the river by multiple parties continued, until the death of Conkey's cousin, at which time Conkey acquired sole
ownership of his family's land. Conkey then proceeded to file an action against all of his neighbors, seeking to quiet his title to most if not all of
the land lying between Section 13 and the river, which covered an area extending eastward for about 1.5 miles from the township line. The trial
court ruled in Conkey's favor, deeming the whole area sought by Conkey to be accretion to his land in Section 13, as claimed by him, while
finding the adverse possession claims made by all of his neighbors to be inadequate, which gave Conkey the right to expel Knudsen and the
others from the various areas that they had occupied.
1939 – The Court fully upheld the lower court decision in favor of Conkey, in the case of Conkey v Knudsen (1939) (Conkey I) since the evidence
indicated that Section 13 had become riparian at some point in time, when it was invaded by the river, and all of the land claimed by Conkey was
accreted land, which had become part of Section 13, extending that section eastward into the adjoining township, all the way to the river. In so
ruling, the Court expressly indicated that the westerly portion of the east township no longer legally existed at all, and the west township
extended all the way to the current river location, so the deeds held by all of Conkey's opponents, all of which made reference to sections that
had been legally eradicated by the river, were invalid and void, because they described land that no longer existed. Others soon stepped forward
however, such as Verzani, who was an attorney and a grantee of Goodfellow, protesting that their rights had not been properly addressed, and
that they were entitled to a share of the accreted land, demanding apportionment of the sprawling accreted or relicted area, which had been
awarded entirely to Conkey. The trial judge therefore declined to enforce the ruling in Conkey's favor, which prevented Conkey from ejecting his
neighbors and taking control over the relevant area, leading Conkey to demand that Nebraska file an action against the trial judge, on his behalf,
which came to the Court just 2 months later in the case of State v Ryan (1939). The Court again agreed with Conkey, and ordered Judge Ryan to
have the ruling in favor of Conkey carried out, which stipulated the eviction of all of the many occupants of the various portions of the disputed
area.
1940 to 1941 – The Court's decisions in Conkey I and in the Ryan case apparently caused a great uproar among the ousted occupants of this area,
and their legal teams evidently managed to convince the Court that their land rights had been judicially mishandled. The Court thus agreed to
address the matter again, leading to Conkey v Knudsen (1942) (Conkey II).
1942 – Upon reviewing the evidence again, the Court reversed it's own prior decision that the area which had been awarded to Conkey was
comprised of accretion or reliction, holding instead that the alteration to the river's location had amounted to an act of avulsion, which resulted
from the flooding that took place during the 1909 to 1911 time period. Therefore, the entire matter had to be remanded to the lower court, for
further adjudication of the specific land rights of all of the several parties involved, which now included Francisco along with all of the others
previously named. Its notable that Van Donselaar and Verzani both took part in Conkey II as attorneys, and they were presumably instrumental in
persuading the Court to take the highly unusual step of revisiting and changing it's own prior position, demonstrating the skill, the knowledge
and the high degree of influence exerted by these counselors. Following this major reversal of fortune for Conkey, Judge Ryan conducted another
trial, as mandated by the Court, in which most if not all of the formerly submerged land originally awarded to Conkey was divided among all of
the others, leading Conkey to appeal that result, thereby requiring the Court to address this scenario for a third time.
1943 – In Conkey v Knudsen (1943) (Conkey III) the Court struck down the avulsion ruling, which it had issued less than one year before, and
returned to the position that it had taken in 1939, again declaring the area in dispute to have been formed through accretion or reliction, as
opposed to avulsion. Erosion, leading to accretion, the Court observed, can occur just as rapidly as avulsion, so time is not the true decisive
factor, and land that is inundated cannot be treated as avulsed land, so even if the land was submerged only during a flood or series of floods,
the relocation of the river could not be properly characterized as an avulsive event. As the Court explained: "The fact that the river sought a
different channel as the waters receded is not of itself sufficient to sustain a finding that an avulsion occurred ... the alluvial area in question was
in fact accretive lands belonging to the high bank owners ... any attempt to divide the accretive area by the usual rule would confront us with
difficulties beyond a reasonable and equitable solution." For that reason, while formally approving and adopting the general principles of
accretion division enumerated in Clark on Surveying and Boundaries, the Court nonetheless upheld Judge Ryan's decision to honor the
subsequent occupation of various portions of the contested area by some of the defendants, confirming in effect that certain parts of the
accreted area had been acquired by means of adverse possession. Wood, George, Brewer, Goodfellow and Francisco were all deemed to be the
owners of the various unspecified areas that they had occupied, along with their respective portions of the remainder of the accreted or relicted
lands, with the result that Conkey was deprived of most of the land that he had set out to take control over, although whether he was once again
completely cut off from the water or not is unknown. Following this adjudication, Van Donselaar acquired a portion of the Goodfellow property,
although the size, shape and exact location of both the Goodfellow tract and the Van Donselaar tract is unknown. The boundaries of the
Goodfellow tract, as decreed and described by Judge Ryan and upheld by the Court, were then surveyed by Luce, and a fence was built around at
least part of the Goodfellow tract, a portion of which adjoined Conkey's land.
1944 to 1962 – All of the litigants, with the exception of Conkey, were apparently more or less satisfied with the outcome of Conkey III, but
another controversy soon developed over a portion of the subject area, consisting of a tract of unspecified size situated northeast of the Conkey
property. Francisco and Goodfellow had both been judicially deemed to be owners of portions of the land lying north of Wood's property,
pursuant to the ruling in Conkey III, then at unspecified dates over the ensuing years, Asbra acquired the land that had been awarded to
Francisco, while Dean, Verzani, Van Donselaar and possibly others, acquired portions of the land awarded to Goodfellow. A dispute broke out
however, between Asbra and Dean over which area or areas belonged to each of them, apparently due to uncertainty over the descriptions of
the boundaries which had been established by Judge Ryan and approved by the Court in Conkey III. Asbra filed an action against Dean, but the
trial court held that the area in contention actually belonged to Verzani, and the Court fully upheld that decision in Asbra v Dean (1955)
informing the litigants that they had improperly interpreted the language which had been used in describing the various areas in 1943.
Unfortunately, which areas were ascribed to each party is unknown, since no descriptions or exhibits depicting the judicial accretion division that
was executed in 1943 were ever published by the Court. Aside from this dispute, no details or other information concerning the use of the
(Continued on page 17)
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bitterly contested land lying southwest of the relocated river during this period are known, but Van Donselaar and Conkey evidently continued to
own and use their properties as neighbors, though clearly not as friends, throughout this period.
1963 – Leise, a county surveyor, performed a retracement of the 1943 Luce survey, verifying that the aforementioned fence had been properly
built on the adjudicated boundary between the Goodfellow and Conkey tracts, in accord with the 1943 decree, although who ordered this survey
is unknown. Conkey apparently still believed that he owned part, if not all, of the land on Van Donselaar's side of the fence, so for unknown
reasons, at this time he tore out most, if not all, of that fence, which had stood for 20 years since being built by Verzani and Van Donselaar.
Whether or not Conkey ever attempted to make any actual use of Van Donselaar's tract after tearing out the fence is unknown, he may well have
simply destroyed the fence as a means of expressing his anger over his loss of the land many years before, as outlined above. Nonetheless, Van
Donselaar responded by filing an action against him, charging Conkey with trespassing and malicious destruction of property.
Van Donselaar argued that the survey performed in 1963 was accurate and correct, and it was a genuine retracement of the 1943 survey, by means of
which the boundary in question had been established on the ground, so the 1963 survey controlled the location of the boundary between his property and
that of Conkey, thus Conkey had illegally entered and damaged Van Donselaar's property. Conkey argued that the land on both sides of the fence had been
awarded to him by the Court in Conkey I, and then had been unfairly taken from him by subsequent judicial rulings which he still insisted were unjust.
Conkey did not argue that the fence in question was not on the boundary that was surveyed in 1943, but he maintained that Van Donselaar could not
prove that it was on the 1943 boundary, so Conkey was justified in destroying it. The trial court ruled against Conkey in all respects, deeming his
destructive actions to be unjustified and intolerable.

By the time when the final contest in this long sequence of legal battles involving Conkey and his neighbors arrived upon the Court's doorstep, the original
riparian issues had long been placed in repose, so the only issues in play were the validity of the 1943 survey, which presumably had been ordered by the
Court at that time, and the faithfulness to that survey of the retracement survey that had been done in 1963. Conkey made the classic mistake made by
many losers of litigation, in his mind he was still fighting the original battle, even though it had long been lost, and was thus beyond all judicial
reconsideration, regardless of whether justice had really been done two decades before or not. In the history of land rights adjudication in every state,
there appears at least one individual who was incapable of accepting the conclusive judicial decision against him, carrying the scars of his loss with him for
the rest of his life, unable to palate and digest the treatment of his land rights by the judicial system, and Conkey's conduct was emblematic of that
attitude. Conkey's arguments must have appeared to the Court to be the untenable ramblings of a bitter old man who had never come to terms with his
own defeat, his actions in 1963 were obviously unjustifiable and he was delusional if he really thought that he had any chance of prevailing, but he had to
defend himself in some manner, so he chose to attack the 1963 survey. Ironically, Judge Ryan had apparently retired by this time, and he represented Van
Donselaar in this case, perhaps seeing this as his opportunity to obtain revenge upon Conkey, for Conkey's decision to pursue a legal action against Ryan in
1939, which must have deeply embarrassed Ryan, so it would appear likely that Ryan relished this chance to participate in legally applying one final judicial
blow to his old adversary, after harboring his own bitterness for a quarter of a century. Conkey's fate is certainly a lamentable one, if he had known about
his riparian rights earlier, and acted to take physical control over the land that he eventually claimed sooner, before others had begun to occupy that area
and put it to productive use, he probably would have prevailed, but in the end he had to live with the knowledge that his own failure to assert physical
dominion over that area at an earlier time had cost him most of the land that could have been his. The primary evidentiary lesson to be learned from the
Conkey cases, when they are viewed as a whole, is the Court's resistance to avulsion, in the absence of concrete proof of avulsion, which for land surveyors
obviously highlights the importance of supplying the Court with very detailed and complete documentation of all relevant historical evidence, whenever
proving that an avulsive event occurred is the objective. In denying the validity of Conkey's position in the present conflict, the Court emphasized that the
1943 survey was a true original survey, which was by definition free of error, since the sections that had been platted in the relevant portion of the east
township no longer legally existed after 1911, thus the lines occupied by Van Donselaar and others on the basis of the 1943 survey were all genuine original
boundaries. Concluding that any survey, such as the 1963 survey in this instance, which represents a faithful retracement of an authentic original survey
will be accepted as presumptively correct, and will control in the absence of evidence to the contrary, which Conkey had not presented, the Court fully
upheld the lower court ruling against him:
“The Luce survey ... commenced at a point on the old high bank of the Missouri River and proceeded east ... thence angled northeast ... to the
west chute of the Missouri River ... in the spring of 1943, after the judgment of the district court had been affirmed by the Supreme Court, the
plaintiff acquired the land in question from Goodfellow. The plaintiff and Verzani ... employed Luce ... at that time the plaintiff and Verzani
erected a fence, in accordance with the lines of the survey as made by Luce ... defendant ... did not know whether the fences were on the Luce
survey or not ... however the defendant did claim that the fence was not established on the true lines ... Leise ... reestablished the Luce survey
and established that the plaintiff's fences were on the line of the original Luce survey ... Leise found the original corner markings on the original
Luce survey ... the fence line was on the line of the Luce survey ... the survey made by Leise correctly reestablished the original Luce survey ... the
corners and lines relocated by Leise were the true lines and monuments marking the boundaries of the plaintiff's property.”
Perhaps lost to some extent, among all the machinations of Conkey's saga, is the fact that the Court took an important step in 1943, by indicating in Conkey
III that the general principles outlining the division of accretion and reliction, which had been documented by widely respected Minnesota attorney and
author Frank Emerson Clark, would govern the Court's perspective on the creation of such riparian boundaries going forward. Not long after the resolution
of the Van Donselaar case, finally ending the sequence of litigation that had been initiated by Conkey, the Court at last had the opportunity to more fully
address the subject of accretion division in Swanson v Dalton (1964) making it a noteworthy case for land surveyors as well. Swanson and Dalton both
owned riparian properties, situated in Knox County, near the confluence of the Missouri and the Niobrara, which were bounded on the north by the
Missouri and separated by a range line, with the Swanson tract on the west and the Dalton tract on the east. The river evidently migrated over time,
forming an arc or bulge to the northeast, resulting in a dispute over the ownership of the enlarged area lying south of the river, which stretched out along
both sides of the range line. The basic question, when the conflict came to the Court, was simply whether or not the range line, extended north through
the expanded area to the river, continued to serve as their boundary. Dalton maintained that it did, while Swanson claimed that it did not, asserting that
the accretion area should be divided with a line running radially to the river from the meander corner, which effectively marked the northern terminus of
the relevant portion of the range line, since the radial line would run northeasterly across Dalton's section. The trial court agreed with Swanson, leading
(Continued on page 18)
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Dalton to protest that Swanson had no right to any land east of the range line, but citing Conkey III, mandating accretion division by means of shoreline
proportion, the Court fully upheld the ruling in Swanson's favor. In so holding, the Court set forth several principles that are vital to accretion division,
confirming that such lines should be designed radially, where the curvature of the relevant body of water requires such a configuration, emanating from
the relevant meander line, which typically forms the baseline defining the limits of the accreted or relicted area. Existing boundary lines, the Court stated,
including the lines of the PLSS, are irrelevant to accretion division, and extending such lines across an accreted or relicted area is typically inappropriate,
regardless of how the properties at issue are legally described in any existing deeds. In addition, divisions that are intended to create areas of equal acreage
are not favored by the Court, unless the shoreline proportion rule is also honored, the ultimate controlling factor, the Court indicated, being that the result
must provide an equitable amount of frontage along the shoreline to each of the subject parties. Under statute 34-301 however, the Court pointed out,
any adjoining owners of accreted or relicted land are free to establish the location of their own boundary through such an area, by means of mutual
agreement, without regard for any technical rules, and any such lines adopted and utilized for boundary purposes for 10 years can become legally
conclusive through recognition and acquiescence, rendering any subsequent technically correct division of the same area meaningless. Just 6 months later,
in Osgood-Lewis-Perkins v Green (1965) a comparable battle over accreted or relicted land, in this case lying west of the Missouri, in the extreme southeast
corner of Nebraska, right up against the Kansas state line, the Court clarified that lines of accretion or reliction division cannot cross state boundaries.
This article represents a portion of a book written in 2013 for professional land surveyors, the complete book is available from the Nebraska State Historical
Society Library or free of charge upon request directly from the author (bportwood@mindspring.com).
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