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President’s Letter

Dear fellow PSAN Members,

At the February 13, 2014 General Assembly meeting in Kearney we discussed 
LB 833.  It is my understanding that it made it out of committee & to the floor of 
the Legislature, and our amendments were attached.  We need to keep watch-
ing this.

If anyone has a suggestion for improvement of our association, let me know 
about it and we will discuss it at an upcoming board meeting.

I want to thank all of you who voted for me; it truly is an honor and privilege to 
serve as your president.  I certainly have big shoes to fill following LaVern 
Schroeder, who did a very good job.  Thank you, LaVern.

Receiving the Head Chainman Award was a complete surprise.  So many others 
deserved it more than I did.  Thank you.

Your President,

Wayne Dietz

PUBLICATION DEADLINES
Issue Material Cutoff Publication
Winter (printed copy) January 1 February 1
Spring (pdf on website) April 1 May 1
Summer (printed copy) July 1 August 1
Fall (pdf on website) October 1 November 1
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2014 Winter Convention
Held on February 13-14, 2014, at the Holiday Inn Motel & Convention Center in Kear-
ney, Nebraska.
Hosted by Doug Stevenson & Dan Martinez.

Hosts Doug Stevenson and Dan Martinez.  Photos courtesy of 
Steve Cobb.

Attorneys Patrick Nelson & 
Loralea Frank who presented a 
mock trial on Thursday morn-
ing.  Photos courtesy of Steve 
Cobb.

Items that were put up for the Thursday evening auction that 
benefited the scholarship fund.  Photo courtesy of Steve 
Cobb.
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The Round Table Discussion held on Thursday afternoon.  Photo courtesy of  
Steve Cobb.

Speakers on Friday 
February14th were 
(from left) Jerry Penry 
& Gene Thomsen.  
Jerry Penry presented 
Robert Harvey’s 
“Instruction to County 
Surveyors of Nebraska” 
in the morning while 
Gene Thomsen pre-
sented “Oddities of Ne-
braska Surveyors” in 
the afternoon.  Photos 
courtesy of Steve Cobb.

(Continued on page 8)
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(Continued from page 7)

2014 Winter Convention Overview
   It seems like just yesterday that we finished and said our good byes for this last seminar – and its mid
-April already.  I hope everyone had a good time and took something good away from the conference.  
First the numbers – we had 126 surveyors attend and with the Vendors, we fed 155 people.  Dan and I 
were really happy with the turnout.  Our goal was to do something different, to bring our learning 
closer to home, to – dare I say – look inside ourselves – to discuss topics that we always seem to side 
step.  

   First we want to give a big thanks to our Thursday morning speakers Pat Nelson and Loralea Frank 
for putting on an excellent “court case” and also thanks to Tom Tremel for being on the “stand” – never 
fun to put yourself out in front like that.  I think overall we all took away some things that we were not 
aware of in the court of law.  I really hope this helped the younger surveyors in the group to understand 
the “whys” to the method of what we do.  As for you old guys – I hope this refreshed some things and 
will help you in the future.  

   Thursday afternoon – Wow – that was the first time in a long time we had close to 98% of everyone 
involved in the discussion.  Our goal here was to get you to discuss topics that raise the hair on the 
back of your neck and to discuss this outside of your “group”.  As I look thru the notes from all the ta-
bles – I can tell the discussions were quite intense, but professional.  A big thanks to the Board of Ex-
aminers that got up in front of the group and discuss what they do for us, their duties, their views, and 
their vision of our Profession.  Every once in a while we have to remind ourselves that this is Your Pro-
fession, Our Profession, My Profession.  Also a big thank you to Jerry Penry, Gene Thompson, Jim 
Richardson, and Dan Martinez for their contribution on Friday.  I heard a lot of great comments from 
everyone on Friday.  On Friday Wayne Dietz won our Head Chainman Award – well deserved, if you 
ever get the chance – read the inscription on the plaque – it really puts the distinction of this award in 
perspective.  

   Thursday night we took a chance and stepped away from the past and held the first Live Auction with 
the proceeds going to the Scholarship Fund. I need to thank everyone that donated items to the auction 
– from maps, books, a Dip Needle, framed photos, Shell casings, to new equipment and antique equip-
ment.  I’m not going to mention all the names of who donated because I will miss someone.  But thank 
you so very much for making this a success.  I didn’t get a head count, but, I believe we had over 100 
attend the auction.  Ron Pfeifer was our Auctioneer and he did a great job keeping it moving and light.  
When it was all said and done, we/you raised $4,080 – let me say that again $4,080!!!!  Huge – going 
into this I was hoping for $1200 – 1500. Thanks for blowing me away!  Also thanks to the Holiday Inn 
– great facilities – great staff – and I did not hear any complaints about the food – only groans of being 
stuffed.

   In closing I want to thank Dan Martinez for being Co-Chair with me, his help and guidance was ex-
ceptional.  Also Steve Cobb – we bounced a lot of “Round Table” questions off Steve and had some 
great discussions.   We had no idea of the passion Steve has for our Profession.  Did I always agree 
with Steve – no – but that’s what a discussion is all about – we don’t have to agree – but we need to 
talk, to discuss, to be informed, to look at it from a different view so we can make those decisions that 
are tough and challenging.  This is what we do every day – strive to get better - every day.
Thanks to all of you for making the 2014 winter Conference a success.

Doug Stevenson
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Dear PSAN Members:

Articles and columns appearing in The Nebraska Surveyor are published as a 
service to the members of the Professional Surveyors Association of Nebraska 
and the general public for the advancement of the land surveying profession.  

It is time for you to get involved in YOUR publication through your articles, col-
umns, pictures and ideas.  Please send all items of interest to the editor by e-
mail: lschroeder@cableone.net or phone: 402-371-7400 or to the Administra-
tive Secretary at email: PSAN@nebraskasurveyor.com,  website: 
www.nebraskasurveyor.com or phone: 402-870-1738 or 402-456-7370.

Your participation is greatly appreciated.

Seiler Instruments
6522 So. 118th Street
Omaha, NE 68137
Phone: 402-651-9735
E-mail: solutions@seilerinst.com

Terrametrix, LLC
4852 S. 133rd Street, Suite 105
Omaha, NE 68137
Phone: 402-618-1099
Website: www.terrametrix3d.com

Transit Works
6000 S. 58th St
Lincoln, NE 68516
Phone: 402-421-6100

Trimble
10368 Westmoor Drive
Westminster, CO 80021
Phone: 303-635-8419
Website: www.trible.com

Support PSAN Sustaining Members

A&D Technical Supplies
4320 So. 89th St.
Omaha, NE 68127
Phone:402-592-4950 or 800-228-2753 (Omaha)
Phone: 402-474-5454 or 855-780-7977 
(Lincoln)
E-mail:info@ADTechsupply.com
Website: www.ADTechsupply.com 

Berntsen International, Inc.
P.O. Box 8670
Madison, WI 53708-8670
Phone: 800-518-0934
Website: www.berntsen.com

High Plains RTK
150 NW 40th St.
Lincoln, NE 68528
Phone: 402-540-5891
E-mail: dkahm@hprtk.com
Website: http://hprtk.com

Klein Survey Systems
1211 N. 10th St.
Lincoln, NE 68508-1126
Phone: 800-822-2711
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Math Problem

Convert the following angles in degrees-minutes-seconds to decimal                                                              
degree:

1) 78°32’15”

2) 289°43’54”

3) 54°03’29” 

4) 264°59’01”

5) 02°21’48”

Convert the following angles in decimal degrees to degrees-minutes-
seconds:

6) 10.7803112°

7) 189.0766667°

8) 35.5933333°

9) 04.0055432°

10) 271.0218667°

See page 18 for answers.
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Reviewed Minutes of the PSAN Board Special Meeting on February 13, 2014 

(Subject to approval of the Board of Directors)

   A special meeting was held by the Board of PSAN on February 13, 2014 as requested by Richard 
Hansen.   The roll call was as follows: President LaVern Schroeder (present), President-Elect Ron 
Ridgway (absent), Treasurer John Berry (present), Secretary Warren Headlee (present), Director 
Robert Heese (present), Director Glenn Hicks (present), Director Jason Headley (present), Director 
Brian Langenberg (present), Director Lee Wells (present), Director Dan Martinez (present), State Sur-
veyor Steve Cobb (absent), and guest Richard Hansen (present).  The Board held a review of articles in 
the PSAN Constitution and Bylaws regarding absentee officers.  Richard Hansen was questioning the 
legality of the board’s actions in appointing a president due to the absence of the President-Elect.  The 
board passed the motion to appoint Wayne Dietz as President and hold a special election at the General 
Assembly meeting to fill the Vice-President position based on Article 4, Section 10 of the Constitution.

Reviewed Minutes of the General Assembly Meeting on February 13, 2014 

(Subject to approval of the Board of Directors)

   The General Assembly meeting was held on February 13, 2014 and the roll call was as follows: 
President LaVern Schroeder (present), President-Elect Ron Ridgway (absent), Treasurer John Berry 
(present), Secretary Warren Headlee (present), Director Robert Heese (present),  Director Glenn Hicks 
(present), Director Jason Headley (present), Director Brian Langenberg (present), Director Lee Wells 
(present), Director Dan Martinez (present), and State Surveyor Steve Cobb (present).  The following 
Old Business items were discussed:  Legislation report, PSAN website, Administrative Secretary Re-
port, President-Elect’s office declared vacant and amending Article 4, Section 10 of the Constitution, 
the election results, and installing of the new officers & directors.  New Business items included: 2014 
Summer Convention, 2015 Winter & Summer Conventions, 2016 Winter Convention, the 6th P.M. 
Monument repair, discussion on LB 833 – legislation regarding the election of county surveyors, and 
the election of a Vice-President.  The following committees had a report: Publications, Nominations, 
Membership, and Historical.  There are the following reports attached to the minutes: Treasurer’s re-
port, 2014 Budget, and the Administrative Secretary report.

Reviewed Minutes of the PSAN Board Meeting on April 2, 2014 (Subject to approval of the Board of 
Directors)

The PSAN Board meeting held a conference call on April 4, 2014 which was called to order at 8:00 
A.M. with the following members and guests present: President Wayne Dietz, Vice-President Doug 
Stevenson, Treasurer John Berry, Secretary Warren Headlee, Director Robert Heese, Director Jason 
Headley, Director Glenn Hicks, Director Brian Langenberg, Director Dan Martinez, Director Duane 
Katt, Member LaVern Schroeder, Administrative Secretary Connie Arnold, and The Nebraska Sur-
veyor Editor Sandy Maillie.  The following items were discussed: Dues collection, 2014 Summer 
Seminar, 2015 Winter Convention, 2015 Summer Seminar, 2016 Winter Convention, 2016 Summer 
Seminar, PSAN website, legislative update, and revision of Constitution.

To see the Reviewed Minutes and Reports from these meetings, please go to our website at 
www.nebraskasurveyor.com.
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The Land Surveyor’s Guide to the Supreme Court of Nebraska 

By Brian J. Portwood

Chapter 1 – Horbach v Miller (1875)

            We begin with a case that appeared in the fourth volume of the Nebraska Reporter, just a few years prior to the advent of the
Northwestern Reporter, in which Nebraska cases would subsequently be collected, along with those of other midwestern states. Our first 
featured case was destined to become recognized as a cornerstone of Nebraska land rights law, being cited in many of the adverse posses-
sion cases that came to the Court during the last quarter of the nineteenth century, and in 1893 it was described as one of the leading deci-
sions of its kind by the Supreme Court of the United States. In 1869, the Nebraska Legislature put in place a 10 year statute of limitation, 
intended to limit opportunities to dispute or contest land rights, such as title to real property, thereby shortening the time period required 
to support adverse possession, which had formerly stood at 21 years, and the validity and applicability of that 1869 legislation was the 
principal issue presented to the Supreme Court of Nebraska in this case. Quite incidentally, the events leading up to this case happened to 
involve a large number of land surveyors, since this controversy took place on platted land in Omaha, which had evidently been fre-
quently resurveyed, therefore several surveyors were among the witnesses, and still more surveyors and surveys were referenced in the 
testimony that was given. During these early years of statehood, prior to the licensing of land surveyors, many parties who would be con-
sidered unqualified under modern standards performed survey work, or participated in surveys, often creating rather chaotic results, and 
the testimony in this case appears to be indicative of just such a situation. Yet the central question to be decided here by the Court did not 
relate to the quality of the survey work, but to the constitutionality of the 1869 statute of limitation, which upon being upheld here by the 
Court, established the same time period governing title to real property that remains in effect today. Thus the acts and the testimony of the 
surveyors on this occasion served primarily to assist in the evaluation of the evidence concerning the use and identification of a certain 
tract of land, rather than the exact location of any particular boundaries. Nevertheless, the viewpoint taken here by the Court, upon what 
constitutes valid boundary evidence, is one that accurately foreshadows many of it's subsequent decisions on that subject, as we will see 
in traversing the ensuing decades. 

     As a preface to our first case, it may be appropriate to acknowledge that most people, including many surveyors, having only limited 
knowledge of the full history of adverse possession, find it difficult to appreciate, while some simply dismiss it as nonsense, and wonder 
why anyone would ever be allowed to legally steal land from others. The Justices of the Nebraska Supreme Court, given their extensive 
knowledge of the history of the law, see adverse possession very differently however, they recognize it as essential to the prevention of 
injustice, just as did the legislators who incorporated it into Nebraska law. At the outset, its important to understand both the purpose that 
adverse possession serves in our society, and the reason why it represents a useful legal device. Many purposes have been attributed to 
adverse possession during its long history, which now covers nearly a millennium, but there can be little doubt that its primary purpose is 
to encourage and promote productive use of land, since this is obviously essential to the economic development of every society. From 
the judicial perspective, the principal justification for the existence and use of adverse possession lies in the fact that it aligns well with 
land use policy that benefits the public in general, without regard to any specific individuals. In other words, at the public policy level, 
adverse possession is about making optimal use of potentially productive land, rather than either rewarding or punishing any particular 
parties, and this is why it has endured for centuries as a matter of public policy. The typical land surveyor has no particular reason to ei-
ther support or object to adverse possession as a policy however, most surveyors who question the validity of adverse possession do so 
because they feel that it unjustifiably intrudes upon the realm of boundary control, which surveyors have quite understandably long 
sought to guard, as their own unique province within the vast arena of the law. Nonetheless, regardless of how any given surveyor may 
personally feel about the value or legitimacy of adverse possession, there can be no question that it forms an important element of land 
rights law, and it is therefore generally considered to be a subject worthy of the attention and respect of all land rights professionals.

     Moving beyond the debate over whether or not adverse possession represents sound or reasonable policy, most Justices recognize 
adverse possession as a highly useful tool of law and equity. The primary focus of every Justice is upon evidence, and its axiomatic that 
evidence decreases in availability over time. This is especially true in the field of land rights, because land rights evidence typically con-
sists of a mixture of physical evidence, testimonial evidence and documentary evidence. The Court is acutely aware that the passage of 
time can prevent facts from being proven, as people pass away or conditions change, and of course it can also introduce or support the 
serious possibility of deception. Judicial and legislative wisdom determined centuries ago that a bar must be put in place, to encourage 
prompt action, and discourage inordinate delays, by those, such as owners of real property, who have both a duty to know their rights and 
an opportunity to act to protect those rights. Under the ancient common law of now distant eras, the duration required to establish this bar 
varied dramatically, sometimes even from case to case in the same locality, but modern statutory law has provided greater consistency, by 
stipulating what is deemed to be a reasonable time period, on a state by state basis, within which actions to protect land rights must be 
launched. The most appealing and valuable aspect of adverse possession therefore, in the eyes of the Court, lies simply in the fact that it 
effectively eradicates any need to evaluate evidence that has become stale or speculative with the passage of time, which normally 
amounts to an exercise in judicial futility, and encourages others to initiate meritless litigation. Given that perspective, it becomes clear 
that the statutory bar elevates use of the land itself to the status of controlling evidence, taking the place of missing evidence, such as a 
lost monument or document, or the lost testimony that a deceased patentee or entryman could have provided. Of course the Justices of the 
Court are merely human, so they naturally have diverging opinions of their own on the validity, usefulness and applicability of the many 
legal doctrines, such as adverse possession, that come to their attention, which we will observe as we watch the use of adverse possession 
gradually develop and evolve through several generations of jurisprudence.   

1855 – An addition to Omaha, evidently covering approximately 1500 acres, was platted by The Omaha City Company. Hor-
bach was apparently the owner and developer of at least a substantial amount of this platted land, including many of the city
blocks that were platted at this time, though how he had acquired his land is unknown, he may or may not have been the pat-
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entee of all the land within the platted area.

1856 to 1857 – Some of the platted lots were evidently sold, but many and perhaps most of the platted blocks went unsold, 
therefore Horbach apparently decided to put some of his unsold land to use for other purposes. The location of some, if not 
most, of the platted blocks was apparently unclear on the ground, so Horbach hired another surveyor, Wiltze, to resurvey and 
stake an unspecified portion of the platted area, which Horbach intended to make some use of himself.

1858 – Horbach deeded a certain platted block to Moffat, which was evidently situated within the area resurveyed by Wiltze, 
but for unknown reasons Moffat never made any use of the land that he acquired at this time, presumably he acquired it solely
as an investment, rather than for personal use.

1860 – Horbach fenced a large area of unspecified extent, including the block that he had conveyed to Moffat, but what use 
Horbach made of the fenced area at this time, if any, is unknown.

1861 to 1867 – At an unspecified time during this period, Moffat deeded his block to Allen. There is no indication that Allen 
ever used the land either, and whether Moffat or Allen ever even saw the land is unknown, they may well have lived elsewhere 
and never visited the Omaha area. Also during this period, a resurvey of an unspecified number of platted blocks was conducted 
by Smith, who in so doing adopted a fence corner in another platted block, situated several blocks away from Allen's block, as a
legitimate block corner, which Smith used as his point of beginning. Allen's block was evidently within the area resurveyed by 
Smith, who found what he believed to be the remains of a wooden lot corner stake at one corner of that block, which he ac-
cepted as an original block corner. Also during this period, Shield began using an unspecified portion of the area that had been
fenced by Horbach, as a tenant of Horbach. Shield operated a brickyard, which evidently covered an extensive area, including 
Allen's block.

1868 – Allen deeded his block to Miller, who was familiar with the area, in fact Miller had participated in the survey work that
had been done in 1855, and in the resurvey that had been done by Smith as well. Miller's deed, like those of Allen and Moffat, 
evidently described his block only with reference to the 1855 plat, from which certain relevant dimensions, such as street 
widths, may have been absent. Miller and Horbach met at the property and viewed the land together. Although they were unable 
to locate any positively original stakes or other monuments, they evidently knew at least approximately what area constituted
the block that had been conveyed to Miller, based upon the location of that block identified during the Smith resurvey, which
had verified that the block was within the large area that had been enclosed by Horbach. Horbach and Miller contacted Shreve,
who was the county surveyor, in an effort to verify block locations and street widths, but the only conclusion reached was that 
the width of several of the platted streets in the area was "indefinite", leaving the exact location of Miller's block subject to de-
bate. In an apparent effort to confirm the location of his tract, Miller employed two other surveyors, Wilgoskie and Kip, who
each separately endeavored to stake the block that had been conveyed to Miller, using different approaches, but each of these
surveys resulted in different locations for the block, and neither of them matched the block location that had been marked by
Smith, so at least three varying locations of the Miller tract were in play at this time. Not surprisingly, this resulted in irreconcil-
able discord between Horbach and Miller, over just what portion of the area that was being occupied by Shield had been ac-
quired by Miller.  

1869 to 1871 – Evidently Miller made no attempt to utilize his tract during this period, and Shield continued to use the land as
part of his brickyard. Horbach and Miller evidently engaged in some negotiations on several occasions however, during which 
Miller claimed that Horbach offered him land in another location, in exchange for the block that Miller had acquired, although 
this was denied by Horbach. 

1872 – Miller eventually became convinced that he was not going to be able to make any use of the tract that he had acquired 
unless he took legal action, so he filed suit against Horbach, seeking to have Horbach and his tenant Shield compelled to vacate
the Miller tract.   

          Miller argued that he had legitimately acquired the block in question, and he was therefore entitled to have Horbach and Shield 
ejected from the land at issue, and to have their alleged interests in his block declared to be void, and to thereby have his own title to that 
block quieted, as it had been staked on the ground during the Smith resurvey. In addition, Miller maintained that Horbach could not pre-
vail upon the basis of adverse possession, because the 10 year statutory period had not gone into effect until 1869, so the 21 year period 
should be deemed to be applicable, rather than the 10 year period. Horbach argued that he had acquired the disputed block by means of 
his possession and use of it from 1860 to 1872, under the newly enacted 10 year statute, even though most of that time had clearly run 
prior to the 1869 reduction in the length of the statutory period. Horbach also charged that the Smith resurvey was improperly executed, 
because Smith had adopted a fence corner as his point of beginning, rather than a conclusively identified original monument, thus Smith's 
work did not represent the original location of the block in question, so it could not support the claim being set forth by Miller. The jury 
and the trial court rejected Horbach's adverse possession claim, and quieted Miller's title to the entire block, as requested by him, in the 
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location indicated by the Smith resurvey.  

          Initially, it should be clarified that Miller was the plaintiff and Horbach was the defendant. The plaintiff's name typically appears 
first in all case titles, and such is the modern practice, but in some early cases such as this one, the Court reversed the positions of the 
names of the parties, to indicate that the original defendant had lost at the trial court level, and had thus become the acting plaintiff, upon 
filing his appeal. It should also be noted that Horbach's reliance upon adverse possession as a defense was quite typical, adverse posses-
sion has always been most commonly used as a defense in most states, but as our future cases will show, Nebraska actually represents an 
exception to that usual scenario, since adverse possession has just as frequently been employed by plaintiffs as by defendants in Ne-
braska. Most importantly however, it should be observed that this battle was fought over the ownership of an entire tract of land, a typical 
platted city block in this case. This constitutes the standard historic use of adverse possession, as a tool for the resolution of title conflicts, 
with no impact whatsoever upon the boundaries of any existing properties. At this early date, adverse possession was merely a means of 
adjudicating ownership of whole existing tracts, it had not yet been used to splinter or fragment any properties in Nebraska, so the exact 
location of Miller's block was not a factor in this scenario. The ultimate question was simply whether Horbach or Miller held the superior 
title to the tract in contention, so this case represents an example of a genuine title conflict, in which each party claimed to be the holder 
of the strongest title to the entire tract at issue, as opposed to a boundary dispute between owners of adjoining lots, parcels or tracts. The 
controversy seen here obviously resulted from the fact that the first two grantees, Moffat and Allen, paid no attention whatsoever to their 
land, allowing Horbach the opportunity to attempt to regain ownership of it by leveraging the statute of limitations, which he set out to do 
by enclosing the deeded block along with several adjoining blocks that he still owned, and then granting a tenant the use of the whole 
enclosed area. Had the land not been conveyed to someone who wanted to make actual use of it, such as Miller in this instance, before 10 
years had passed following Horbach's enclosure of the area, Horbach could have successfully regained the entire tract, by operation of 
law. The Court however, concluded that the case had been properly presented and decided at the lower court level, and commented as 
follows, citing relevant cases from Maine and New Hampshire, first assessing the validity of the Smith resurvey, with specific reference 
to the establishment of the fence corner accepted by Smith, regarding it's value as evidence of the original survey of 1855, before address-
ing the core issue of adverse possession: 

“Smith ... made a survey ... and found a remnant of wood that might have been a point of a stake ... it was very rotten 
but seemed to have once been sharpened ... the fence was built ... about the time of the survey, when the corners were 
easily ascertained ... we think there is no error ... presumptions must take place; for when the fact cannot be demon-
stratively evinced, that which comes nearest to the proof of the fact, is the proof ... which when taken together, infer-
entially, establish or prove the fact in question to a reasonable degree of certainty ... the question of the identity of the
land in controversy was fairly and correctly submitted to the jury ... It is, however, contended ... that adverse posses-
sion must have been for the term of twenty-one years ... But the act of February 12, 1869 changed the statutory pe-
riod ... provided that it shall not take effect until the first day of July, 1869 ... there was a reasonable and sufficient 
time given to bring the action, between the time of the passage of the act and the time when it took effect ... the act of 
1869 fixed the time ... the operation of the statute takes away the title of the owner and transfers it in legal effect to 
the adverse occupier ... however ... possession must be under a claim of right ... but the question is, what constitutes 
such a claim of right? ... the rule seems to be well settled that acts of notoriety, such as building a fence ... making 
improvements thereon, raising crops and felling trees thereon, are presumptive evidence and evincive of intention to 
assert ownership ... under these rules of law ... the question of adverse possession ... for ten years ... was fairly submit-
ted to the jury ... the court permitted a map of the town to be offered in evidence ... the admission of the evidence was 
proper, simply to show the jury the arrangement of the blocks and streets of the town, in connection with the testi-
mony of the surveyor." 

          With regard to the matter of the Smith resurvey, the Court was fully comfortable with Smith's acceptance of the fence corner in 
question, as the best available evidence of an original corner of the platted addition, in the block in which he commenced his survey, since 
there was evidence that the fence was built at a time when that particular original block corner stake would logically have been in place. 
This crucial legal presumption, that a fence which was built when original corners were present will be presumed to represent valid evi-
dence of the original line location, is one that will figure prominently in many later cases focusing upon boundary evidence that we will 
review. As we will learn, the importance of knowing the presumptions at law that are relevant to any given situation, like the one applied 
here by the Court, can hardly be overstated, because in the absence of definitive evidence, such presumptions often control the outcome 
of land rights litigation. Smith's decision to accept the fence corner as a legitimate perpetuation of an original survey, and therefore a valid 
point of commencement for his resurvey, was thus fully approved by the Court, but on this particular occasion that decision merely set the 
stage for the larger issue, which was Horbach's adverse possession claim. Some of the most basic propositions relevant to adverse posses-
sion were approved by the Court in this case, such as the rule that enclosure of land is presumptive evidence of possession and control 
over the enclosed area, and the rule that any use of land made by a tenant is equivalent to use of that land by his landlord. Therefore, Hor-
bach's claim had legally commenced when he fenced the area in 1860, and it was reinforced by the presence of Shield on the land as his 
tenant, so Horbach had indeed set genuinely adverse use of the contested block in motion, even though he may very well never have set 
foot on the land himself. Most essentially however, the Court here decided that the length of time allowed by the legislators, from Febru-
ary to July of 1869, when they revised the statute of limitations, was adequate notice to the public of the reduction of the statutory period, 
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thereby treating the statutory time reduction as being retroactive. The 10 year period of limitation, formally approved by the Court on this 
occasion, was therefore already in effect and fully functional at that point in time, and as we will see moving forward, it has been a major 
controlling factor in the land rights arena ever since.

          Horbach's possession and use had fully met all of the physical requirements of adverse possession, but he had destroyed his own 
claim, the Court indicated, by openly conceding that one of the blocks he had enclosed was in fact owned by Miller, when they viewed 
the land together in 1868, before a full 10 years of adverse possession had passed, showing that negotiations can represent recognition of 
record title to land that is under adverse use. Although the Court upheld the lower court ruling against Horbach, in so doing it verified the 
potential legitimacy of an adverse possession claim made by a grantor against his own grantee, the grantee being Moffat in this case, and 
against any successors of that initial grantee as well, such as Allen and Miller here. Had Miller not come forward and confronted Horbach 
about his use of the area at issue, as he did in 1868, forcing Horbach to either openly deny or acknowledge Miller's land rights at that 
point in time, within another two years Miller's title would have vanished, by operation of law, because the law places no ban upon a 
grantor utilizing land that he has previously conveyed, in an open attempt to thereby regain it. Nevertheless, a grantor does bear an ele-
vated burden of proof, in the eyes of the Court, when claiming adverse possession, because such acts operate in derogation of his own 
prior deed, which in this instance motivated and justified the jury's decision that Horbach's discussions about the land with Miller were 
enough to terminate the operation of the statute in Horbach's favor, short of the 10 year finish line. In addition, the Court here adopted a 
basic initial definition of the phrase "claim of right", which is a vital element in the foundation of every successful adverse possession, 
and we will watch as the Court refines and enhances this definition in many subsequent cases. Here the Court also made reference to the 
important concept of notoriety, which is elementary to the larger principle of notice, that forms the bedrock of every adverse possession, 
since no land owner can ever lose any land rights without having some form of notice that his land rights are in legal jeopardy, and we 
will look on as the Court further illuminates this principle in later cases as well. Lastly, but not least of course, and of special significance 
to land surveyors, the Court gave its approval on this occasion to the use of maps as evidence, which as we will frequently observe on our 
journey through the decades, have proven to be a source of decisive evidence in a great many legal battles. 
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1885 Conference of the Nebraska Association of Engineers and Surveyors as con-
tributed by Jerry Penry.
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Historic Maps of Nebraska

The “Surveyor General’s Office Map Showing 
the Progress of Public Surveys in Kansas and 
Nebraska” from 1859 was included in the Sur-
veyor General’s annual report to the Commis-
sioner of the General Land Office in Washing-
ton D.C.  The map in 1859 shows that Ne-
braska was progressing at a slower rate than 
Kansas, but still had a big portion of the state 
surveyed.  The map reported the status of the 
Townships completed and reported to the Gen-
eral Land Office; the townships under contract 
and being surveyed; townships surveyed and 
reported to the surveyor general’s office; town-
ships field & office work completed with the 
duplicates forwarded to the General Land Of-
fice in Washington D.C. and the triplicates to 
the Local Land Office; townships started but 
cancelled where the field work was either com-
pleted or partially completed and reported to 
the surveyor general’s office prior to cancella-
tion; townships under contract but the contract 
was cancelled; townships under contract but 
contract is not received by the surveyor gen-
eral’s office; and the proposed extension of 
surveys to be completed.

The Surveyor General of the Kansas and Nebraska Territories was responsible for establishing the base 
line and the principal meridian, then the guide meridians (every 8 ranges) and the standard parallels or 
correction lines (every 4 tiers in Nebraska and every 5 tiers of townships in Kansas).  This would create 
a grid system from which the exterior lines of each township could be surveyed.  From there each 
township would be subdivided into sections. 

By 1859 in Nebraska all of the townships East of the Principal Meridian were complete except in the 
Indian Reserve lands.  The public surveys extended West along the Base Line to follow the route of the 
Union Pacific Railroad and then started to the Northwest to Fort Kearny.  Some of the settlements 
shown in Nebraska include: Omaha, Brownsville, Plattsmouth, Nebraska City (where the  Surveyor 
General’s office was located from April 1858 to July 1861), Tekama, Neabrarah and Fort Kearny.

“Surveyor General’s Office Map Showing the Pro-
gress of Public Surveys in Kansas and Nebraska” in 
1859.  Source: Hallcounty.gov.
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2014 Summer Conference                                                                                                        
July 18, 2014 at the Niobrara Lodge
Valentine, Nebraska                                                                                                                  
Host: Don Pettigrew

2015 Winter Conference                                                                                                              
January 29 & 30, 2015 at the Divots Conference Center
Norfolk, Nebraska                                                                                                                 
Hosts: Richard Johnson & Pete Johnson

2015 Summer Conference
Fort Robinson, Nebraska
Hosts: Phil Curd & Jay Dubs

Answer to Math Problems on page 10:

1) 78.5375°

2) 289.7316667°

3) 54.0580556°

4) 264.9836111°

5) 02.363333333°

6) 10°46’49”

7) 189°04’36”

8) 35°35’36”

9) 04°00’20”

10) 271°01’18”
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