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President’s Letter
Dear fellow PSAN members,
The year is half over and I hope everyone has had a good year so far.
The summer seminar at Fort Robinson hosted by Phil Curd and Jay Dubs
was well attended (around 25). The program was very interesting and enjoyed by all. Thanks to Phil and Jay.

[president photo]

Anyone who has a photo that they would like to see on the cover of The Nebraska Surveyor newsletter,
send it to the editor Sandy Maillie for a chance to win the Photo Contest!
At our next Board of Directors Meeting we hope to set up a Convention Committee. This committee
will help organize and have a list of speakers available for those hosting a Winter Convention or Summer Seminar.
Dan Martinez is taking input about organizing a NSPS Young
Surveyors Chapter. This is something for you younger surveyors to think about.
Your President,
Wayne Dietz

PUBLICATION DEADLINES
Issue
Winter (printed copy)
Spring (pdf on website)
Summer (printed copy)
Fall (pdf on website)
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The Land Surveyor’s Guide to the Supreme Court of Nebraska
Chapter 10 – Wiggenhorn v Kountz (1888)
As all Nebraskans know, the rivers that pass through Nebraska are richly strewn with islands,
many of which are substantial enough to constitute valuable land, for both recreational and commercial
purposes. The wide riverbeds, which were formed at a time when the volume of water draining across
the area that would become Nebraska was much greater than it is now, are highly inclined to the formation of multiple channels, as the now diminished flow of water winds it's way across the plains. Since
the flow of these rivers has been reduced, by the upstream diversion of much of the water, over the period of modern civilized occupation of the land, a great deal of the land that was once steadily submerged has been exposed and become arable land, coveted for it's usefulness by both existing land
owners and, in the early days of settlement at least, by those entering the area seeking to establish a
homestead as well. Although innumerable islands have appeared as a result of the reduction in the flow
of water that has been brought on by intensified human presence and intervention, many islands of substance already existed prior to the great wave of settlement that swept over the plains during the nineteenth century, and the original GLO surveyors were instructed to attempt to embrace and capture all
such potentially useful and valuable lands, within the scope of their work. Thus those islands that appeared to the GLO surveyors to be reasonably permanent and useful were generally surveyed, platted
and lotted, so they could be efficiently disposed of to settlers, thereby further enriching the federal
treasury, while also populating the land. Though many of the GLO surveyors undoubtedly applied
faulty judgment in evaluating the islands that they encountered, due to a lack of training in the geographic sciences, with the result that some transient and useless sandbars were surveyed, while in other
locations genuine islands were ignored, the scheme generally worked as intended, producing a great
many surveyed islands that were suitable for patenting to entrymen. What patentees and other settlers
of platted lots situated on islands found when they arrived to make actual use of the land varied dramatically however, they often discovered far more or far less land than was indicated on the plat, due to
the ever changing river conditions. The case we are about to review exemplifies some of the ambiguities and conflicts concerning both title and location issues that can appear when islands are put to use
by multiple parties, particularly those with an inadequate understanding of riparian rights, while marking the inception of the Court's effort to honor and guard all land rights associated with islands, which
we will see develop only very gradually over many subsequent decades.
1857 – The GLO platted a certain township in Saunders County that had been subdivided the previous
year, through which the Platte River passed. The river ran southeasterly through the eastern portion of
Section 30, and that entire section was comprised of 11 platted lots. Lot 1, which was destined to become the scene of a land rights controversy, was on an island, which covered a substantial portion of the
NE1/4 of Section 30, and the downstream end of this island, as it appeared on the GLO plat, reached
almost to the east quarter corner of that section.
1860 – Lot 1 in Section 30, which contained 48.8 acres per the GLO plat, was patented to an unspecified
party. How the island was being used at this time is unknown, it may or may not have been occupied,
but there is no indication that any buildings were ever erected on it.
1867 – By this time the island had evidently shifted in location, migrating a substantial distance downstream, as unstable islands in turbulent rivers often do. Presumably the force of the river had eroded
away the upper end of the island, while new material had simultaneously built up on the lower end of the
island, extending it an unknown distance southeasterly, quite possibly well into Section 29. In addition,
the island may have been completely submerged for an unknown period of time, potentially leading
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some people in the area to believe that the island which appeared when the water receded was in fact a
brand new island, unrelated to the one that had previously existed. Cottonwood trees began to grow on
the island at this time and it's location apparently stabilized.
1871 – Lot 1, which was apparently still unimproved, was acquired by Kountz. Whether or not Kountz
lived on the island is unknown, but that appears to be unlikely, he may well have owned other land
nearby and resided there.
1872 to 1880 – Kountz used the island in an unspecified manner during this period, apparently without
any disturbance, although how often he used it is unknown.
1881 to 1882 – During this period Johnson, who was an employee of Wiggenhorn, cut down about 100
Cottonwood trees on the island, between 8 and 15 inches in diameter, and hauled them away to a nearby
sawmill that was being operated by Wiggenhorn. Where the sawmill was located is unknown, and what
land Wiggenhorn owned, if any, is unknown as well. Whether or not either Johnson or Wiggenhorn ever
met Kountz, or knew that he was the owner of the island, is also unknown, since there is no indication
that these parties ever had any direct communication with Kountz, or that they had ever even seen him,
prior to the time when he engaged them in litigation. Upon discovering, at an unspecified date, that a
large number of his trees had been taken, Kountz evidently investigated the matter and somehow learned
that Wiggenhorn had been responsible for the removal of the trees from his land, whereupon he filed an
action against Wiggenhorn, demanding compensation for the value of the trees.

Kountz argued that he was the legal successor of the patentee of Lot 1, and that entire lot belonged to him, so he was the owner of the entire platted island, regardless of it's exact location. Kountz
further argued that if the island was not in the exact location in which it had been platted, or if it's location had shifted for any reason, no such change could have any impact upon his title, because any
movement of the island, whether through accretion or avulsion, could not operate to deprive him of his
title or ownership of the island, so the trees that had been removed from the island by Wiggenhorn
were the property of Kountz. Wiggenhorn argued that Kountz was not entitled to ownership of any portion of the island that was not in it's originally platted location, so the extended portion of the island,
stretching beyond it's platted boundaries, was public land, which was open to free use by anyone. Wiggenhorn may have owned land adjacent to the extended downstream portion of the island, from which
the disputed trees had evidently been procured, because he also argued that ownership of riparian land
extends to the centerline of any adjoining stream, and includes any islands that may exist within that
area, so Kountz could not claim title to any portion of the island that was in such proximity to any riparian tract owned by others, such as Wiggenhorn. The trial court found that Kountz was the owner of
the entire island and all of the trees, and Wiggenhorn had illegally ordered them to be cut down and
appropriated for his own use and profit, requiring him to reimburse Kountz for the full value of all the
trees.
The contested trees themselves, and specifically their monetary value, may well have been the focal point of this case in the minds of the litigants, but obviously the ownership of the trees was entirely
dependent upon who held title to the land upon which they had grown, so at it's core, the Court realized, this was a riparian land rights case. The court therefore set out to address the distinction between
the operation of accretion and avulsion, for the first time in the context of islands. After making reference to the definition of accretion that it had adopted in the Lammers case, previously discussed herein,
the Court somewhat surprisingly opted to bypass the principle of accretion and decide this case by exercising the principle of avulsion in an unconventional manner. The principal factor in the creation of
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the controversy appears to have been the failure of Wiggenhorn to recognize that the island in controversy had been platted by the GLO, or if he was aware that it had been platted as a distinct tract of land,
he must have failed to understand the legal consequences of the platting and patenting of an island.
Wiggenhorn's argument that the island was public, or partially public, due to it's apparent change in
location, found no favor in the eyes of the Court, since the Court was fully conscious of the great significance of federal patents, and the Court knew that the precise location of the island was not the essence of the patent, since it is well understood that islands can migrate. No resurvey was ever referenced by the Court, as documentation of the amount of the island's movement, so the island's change in
location was either purely speculative, or it was so great as to be obvious even without being quantified
by means of a survey. Wiggenhorn may well have been an innocent victim of changing circumstances,
if he was newcomer to the area, who upon seeing the island in a location not shown on the plat, logically supposed that it was a new or different island which had just recently emerged, independent of the
one shown on the plat, or he may have simply never seen the plat. Be that as it may however, the Court
found nothing in Wiggenhorn's position that it deemed worthy of support, therefore the Court was content to explain why in it's view the position set forth by Kountz must prevail, regardless of the exact
physical location of the island at the time when the trees were taken. Having reiterated that the formation of accretion is typically gradual and imperceptible, the Court then proceeded to address the possibility that the change in the island's location had in fact occurred suddenly, in a single avulsive event in
1867, as the evidence apparently suggested. Quoting in part from a widely renowned 1826 Massachusetts case that was focused upon riparian boundary determination, which has been frequently cited in
reference to the judicial treatment of land rights associated with islands, the Court stated that:
“... accretion to land is the imperceptible increase thereto, on the bank of a river, by alluvial formations, occasioned by the washing up of sand or earth, or by dereliction ... it should be so gradual that no one can judge how much is added each moment of time and ... it belongs to the
owner of the land immediately behind it ... the difference between avulsion ... and alluvion consists in the one being done ... suddenly, to an extent which can be ascertained and measured ... if
therefore, the land so formed at the lower end of the island in question was formed suddenly, by
washing the soil from the upper end of the island to the lower, the soil would still remain that of
the owner of the island ... an island being formed in the middle of the river, two streams are necessarily formed, by the original river dividing into two branches. The island itself, having become solid land, forms itself a bank of the new stream ... the old filum aquae is obliterated to the
extent to which land has taken the place of the water ... but ... where the mainland and an island
have been separately surveyed and sold by the government ... grantees of the mainland do not,
by such grant, acquire the island ... ”

The rather perverse concept adopted here by the Court, that the material deposited upon the
lower end of an island during a flood may in fact be the very same material that was just swept off the
upper end of the island, is one that the Court would never again repeat, and quite properly so, because
it is clearly not the most appropriate premise upon which to resolve such situations. Fortunately, the
Court never needed to apply this particularly strained rationale again, because within just a few years
the United States Supreme Court would provide much needed clarification and superior definitions of
both accretion and avulsion, as will be seen in reviewing our next riparian case, which the Court would
thereafter follow. The most notable development that emerged from the present case, was the Court's
adoption here of the concept that the principles of accretion and avulsion are both just as fully applicable to islands as they are to land which appears in any other form. In this case, the island at issue had
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been platted and patented, and the Court was therefore not surprisingly determined to protect the rights
of Kountz, who stood in the shoes of the patentee, but in future cases, as we will observe, the Court
would go on to allow accretion to enhance the size of numerous unplatted islands as well, by very substantial and even extreme amounts, in many cases. The analysis of the island in question here required
the Court to consider the creation of separate river channels, described here by the Court as branches,
for the first time as well, and the argument presented by Wiggenhorn, proposing that the ownership of
all newly emerging islands should be governed by which side of a river channel they emerge upon,
would find favor with the Court in subsequent cases, although it was irrelevant here and thus did Wiggenhorn no good. In addition, the position taken by the Court here with regard to the potentially unlimited expansion of islands by accretion showed that the Court was comfortable with the highly important
concept that the lines of the PLSS were not intended to block or restrict the growth or progress of accretion, either with respect to an island or any other riparian tract. The island in play in this scenario
had very likely extended across a section line, from Section 30 into Section 29, yet the Court was disinclined to accept the assertion made by Wiggenhorn that any such extended portion of the island should
be awarded to the owner of the adjoining land, lying in the section into which the island had protruded.
The Court's position in that regard accurately foreshadows the manner in which the Court would later
view and treat accretion that crosses a section line, effectively invading the domain of an adjoining land
owner, as we shall have ample occasion to note in reviewing several subsequent riparian cases. Thus
the Court fully upheld the lower court decision in favor of Kountz, on the basis that islands which were
lotted by the GLO represent a valid exception to the principle that title to all riparian land extends to
the centerline of any bounding streams and embraces any land within such streambeds, platted islands
being distinct bodies of land, backed by
the full faith and credit of a federal patent, once conveyed into private ownership by the United States.
This article represents a portion of a
book written in 2013 for professional
land surveyors. The complete book is
available from the Nebraska State Historical Society Library or free of charge
upon request directly from the author
(bportwood@mindspring.com).
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The Page Base Line
On May 24, 2015, the historical sign titled “Page Base Line” was dedicated at Page, Nebraska, before
an estimated crowd of 50 people. In 2007, a group of Nebraska surveyors recovered both ends of the
base line which had been lost for many years. Both ends
of the line had been marked with special lower and surface
monuments. The lower monuments consisted of 6” square
limestone posts with a copper pin in the center. The surface monuments were 24” square sandstone blocks 14” tall
with inscribed letters USC&GS 1900 and with a copper pin
in the center.
During the 2007 recovery, the lower monument at Page
SW Base was recovered several feet below the surface. It
is believed that the surface monument had been destroyed
when the nearby farm was bulldozed in the 1970’s. The
surface monument at Page NE Base was recovered just below the surface. At that time the land was being used as a Top of the surface monument at Page NE
Base.
pasture.
In the spring of either 2008 or 2009, the land where Page NE Base was located was returned to crop
land. Local residents secured the surface monument and placed it on public display in Page. During
the spring of 2015, with the financial assistance of local residents and a generous donation from the
Professional Surveyor’s Association of Nebraska, the cast aluminum historical sign was purchased
through the Nebraska State Historical Society. Both the sign and the Page NE Base surface monument
are now located at the northeast corner of 5th & Main Streets in Page.
The Page Base Line was a key component of the 98th Meridian Survey conducted between 1898-1906
by the United States Coast & Geodetic Survey. Stretching from Mexico to Canada, this survey connected with the east-west transcontinental 39th Parallel Survey at Meades Ranch in central Kansas.
The 98th Meridian Survey entered Nebraska in Webster County in 1898 and exited the state in Knox
County in 1901. A total of 33 primary and 9 secondary triangulation stations were placed in Nebraska.
Two additional monuments
placed by the Missouri River
Commission in 1889 were
also used and connected both
networks together. The base
line at Page and another near
Shelton were two of only a
few lines measured on the
ground for the 98th Meridian
Survey.
The Page Base Line was
measured between August 24
-31, 1900. Several different
(Continued on page 10)

The Page Base Line Historical sign located in Page, Nebraska.
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(Continued from page 9)

devices were used to measure the line in eight separate parts including two 50-meter tapes, two 100meter tapes, and a pair of the famed Duplex Bars developed by William Eimbeck of USC&GS. The
monument at Page SW Base was one of the primary monuments which had a sea-level based elevation
placed upon it. A connection with the railroad telegraph at Page established Page SW Base as one of
the first accurate longitude positions in the state. Through several independent measurements, the Page
Base Line was determined to be 8251.7569 meters (5.127394 miles).
During the 1930’s, new triangulation networks originated on the existing points along the 98th Meridian Survey. These subsequent networks eventually placed hundreds of precise monuments across the
entire state and provided the basis for the state’s entire triangulation network.
By: Jerry Penry
(all photos are courtesy of Jerry Penry)

The Page NE Base surface monument and sign as dedicated on May 24, 2015, at the corner of 5th & Main
Streets in Page, Nebraska.
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Reviewed Minutes of the PSAN Board Meeting on June 19, 2015
(Subject to approval of the Board of Directors)
The PSAN Board Meeting on June 19, 2015, was a conference call held at 8:00 in the morning. The
roll call was as follows: President Wayne Dietz (present), President Elect Dan Martinez (present), Secretary Warren Headlee (present), Treasurer John Berry (absent); Director Jeremy Feusner (present),
Director Jason Headley (absent), Director Duane Katt (absent), Director Brian Langenberg (present),
Director Casey Sherlock (present), Director Matt Tinkham (absent), State Surveyor Steve Cobb
(present), and Administrative Secretary Connie Arnold (present). The March 20, 2015, Board meeting
minutes and the Treasurer’s report dated June 14, 2015, was approved by the Board. The following
Old Business was reported on: 2015 Summer Seminar, 2016 Winter Convention, the 2016 Summer
Seminar, and the PSAN insurance policy. The following items were discussed under New Business:
setting up a convention committee, contest for photo on cover of The Nebraska Surveyor newsletter,
NSPS Young Surveyors Chapter, and policy of protecting member e-mail addresses. President Wayne
Dietz gave a report on setting up an Initial Point Committee and Constitution Review Committee.
State Surveyor Steve Cobb gave a report that LB 138 passed and that two people passed the LS
NCEES exam. The next meeting is planned for September.
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PSAN’s Summer 2015 Seminar in Review
The summer 2015 PSAN seminar held at
Fort Robinson was a huge success and had
surveyors participating from at least four different states. The group began the day with
a catered breakfast before heading out to the
field. The initial focus began on retracing
the original northerly line of the fort boundary on the section that jogs out to the northwest. Four of the large cast iron monuments
were located on this line. Boundary Posts
No. 23 and No. 27 were badly leaning and
were reset in their upright positions. BoundSome of the participates who restored Boundary Post No. 27. ary Posts No. 25 and No. 26 were found lying on the ground near the accompanying
GLO brass caps and were reset vertically by digging new holes. GPS positions were obtained on
the brass caps along this line as well as the brass
cap found at No. 30 by Phil Curd and Don Brush.
A calculated location was then made for the GLO
closing corner coming down from the north on
the line between Sections 2 and 3 that intersects
the northwest boundary of the fort. A search at
this location revealed no evidence of a corner
monument. Later in the morning, a pacing contest was performed to see who could come closest
to the predetermined measured line of around
800’.
Boundary Post No. 26 found lying flat on the ground.

Moving the cast iron post for Boundary Post No.
25 into the new hole after finding it lying on the
ground beside the G.L.O. Brass Cap.
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The group then took a break for a catered
lunch at the fort. After lunch, a demonstration of an Unmanned Aerial Vehicle (UAV)
was made by Scott Bosse over an open area
in the western portion of the fort. Scott
was very diligent in answering the many
questions from the group and explaining the
process while the UAV mapped a predetermined flight route overhead. Scott also discussed some of the various projects where he
has used the UAV during the course of his
work.

Scott Bosse demonstrated his UAV in flight.

A chaining contest was then conducted through
very tall grass and down a steep slope. Participants
could use either a 100’ linked chain or a 66’ linked
chain to come closest to a predetermined measured
distance between points.

Chaining Contest with Seminar Co-host Phil Curd
as the head chainman.

The ‘unofficial’ creek jumping contest while on the
way to Boundary Post No. 31.
(Continued on page 14)
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(Continued from page 13)

The group then focused on finding Boundary
Post No. 31 which is located at the southwest
corner of the portion of the fort boundary that
jogs out. Flooding along Soldier Creek in the
past had completely buried the tall cast iron
marker and its accompanying GLO brass cap.
With several participants eagerly digging, the
cast iron marker was completely exposed and
Exposing the top of the cast iron post at Boundary Post No. the brass cap was also found nearby. The cast
31.
iron marker was reset vertically and a GPS
position was obtained on the brass cap before
reburying the markers and setting a surface marker over the position of the brass cap. Several participants then located the brass cap at Boundary Post
No. 32 and then searched for remains of the original
wood post for the closing corner of the line between
Sections 3 and 10 that comes to the fort’s boundary
from the west. Some remnants of wood were found,
but no conclusion was made without a more detailed
search. The group returned to the fort later in the
afternoon for more time of interaction before ending
the seminar.
By Jerry Penry
Summer Seminar Co-host Jay Dubbs takes his
turn digging.

All photos are courtesy of Jerry Penry unless otherwise noted. Please see his website
www.penryfamily.com for more photos of the Summer seminar.

The cast iron post and G.L.O. brass cap at Boundary
Post No. 31 both exposed. Photo courtesy of Phil
Curd.
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Support PSAN Sustaining Members
A&D Technical Supplies
4320 So. 89th St.
Omaha, NE 68127
Phone:402-592-4950 or 800-228-2753 (Omaha)
Phone: 402-474-5454 or 855-780-7977
(Lincoln)
E-mail:info@ADTechsupply.com
Website: www.ADTechsupply.com
Berntsen International, Inc.
P.O. Box 8670
Madison, WI 53708-8670
Phone: 800-518-0934
Website: www.berntsen.com
Carlson Software
102 W. 2nd Street
Maysville, KY 41056
Phone: 800-989-5028 or 606-564-5028
E-mail: info@carlsonsw.com
Website: www.carlsonsw.com
Klein Survey Systems
1211 N. 10th St.
Lincoln, NE 68508-1126
Phone: 800-822-2711

Seiler Instruments
6522 So. 118th Street
Omaha, NE 68137
Phone: 402-651-9735
E-mail: solutions@seilerinst.com
Terrametrix, LLC
4852 S. 133rd Street, Suite 105
Omaha, NE 68137
Phone: 402-618-1099
Website: www.terrametrix3d.com
Transit Works
6000 S. 58th St
Lincoln, NE 68516
Phone: 402-421-6100
Trimble
10368 Westmoor Drive
Westminster, CO 80021
Phone: 303-635-8419
Website: www.trible.com

Dear PSAN Members:
Articles and columns appearing in The Nebraska Surveyor are published as a
service to the members of the Professional Surveyors Association of Nebraska
and the general public for the advancement of the land surveying profession.
It is time for you to get involved in YOUR publication through your articles, columns, pictures, and ideas. Please send all items of interest to the editor by email: Lschroeder@cableone.net or phone: 402-371-7400 or to the Administrative Secretary at email: PSAN@nebraskasurveyor.com, website:
www.nebraskasurveyor.com or phone: 402-870-1738 or 402-456-7370.
Your participation is greatly appreciated.
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Send me your best land-surveying-related photo and you could have it on the front cover of an
upcoming issue of The Nebraska Surveyor.
Guidelines: Must be a digital photo in a JPEG format
Must include your name & a short description of the photo
Must be taken in Nebraska
Prize:

1st Place will have their photo on the front cover of the Winter 2016 newsletter
2nd & 3rd Place winners will have their photos appear inside of the Winter 2016
newsletter

Deadline: December 1, 2015
Send to: Editor Sandy Maillie at Lschroeder@cableone.net
PSAN reserves the right to print all the photos entered in The Nebraska Surveyor and/or post on the
PSAN website (with appropriate credit).
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Historic Maps of Nebraska
State of Nebraska, U.S. General Land Office, 1879
The purpose of this map is to show the progress of the Government surveys in the State of Nebraska,
but that almost becomes secondary to all the other information shown on the map. This other information shown includes counties, towns, railroads, railroad land grants limits, Indian Reservations, Land
Districts, and Land Offices.
Some of the railroads shown include the Union Pacific Railroad; St. Joseph & Denver City Railroad;
Atchison & Nebraska Railroad; Burlington & Missouri River Railroad; Fremont , Elkhorn & Missouri
Valley Railroad; and Omaha & Northwestern Railroad. The St. Joseph & Denver City Railroad comes
up from Kansas though Jefferson County and heads to the northwest to Hastings. The Atchison & Nebraska Railroad travels up from Atchison, KS and enters Nebraska near the southwest corner of
Richardson County, then goes to the northwest up to Lincoln. The Burlington & Missouri River Railroad runs from Plattsmouth and travels through Ashland, Lincoln, Crete, Hastings, & Kearney where it
meets up with Union Pacific Railroad. The Fremont, Elkhorn & Missouri Valley Railroad is shown
from Fremont to Stanton; this railroad eventually ran through Norfolk and west to Chadron. The
Omaha & Northwestern Railroad runs from Omaha through Fort Omaha, Florence, Calhoun, and Blair
to Silver Creek and was later built to Sioux City. Some of the railroads also show what they were
given for land grant limits – these include the Union Pacific Railroad, the St. Joseph & Denver City
Railroad, and the Burlington & Missouri River Railroad in Nebraska.
By 1879 all but the northwest quarter of the state was surveyed and more than half of the current counties were organized and had towns settled. The settlement of the state has been slowly moving westward, especially along the major rivers. The Land Districts & Land Offices (listed in parentheses)
shown are: Dakota Land District (Niobrara), Omaha Land District (Norfolk), Grand Island Land District (Grand Island), South Platte Land District (Lincoln), Nemaha Land District (Beatrice), Republican
Valley Land District (Bloomington), and Western Land District (North Platte).

Department of the Interior General
Land Office J.A. Williamson, Commissioner. State of Nebraska, 1879.
Compiled from the official Records
of the General Land Office and other
sources by C. Roeser, Principal
Draughtsman G.L.O. Photo lith &
print by Julius Bien 16 & 18 Park
Place N.Y.
Courtesy of Hallcounty.gov.
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2016 Winter Convention
Grand Island, Nebraska
Host: Casey Sherlock
2016 Summer Seminar
Halsey Forest; Halsey, Nebraska
Hosts: Boni Edwards and Jerry Penry
2017 Winter Convention
Host: Jason Headley
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All correspondence to:
Professional Surveyors Association of Nebraska
813 Marian Rose Ave.
Herman, NE 68029-4055
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