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August 27, 2021 

Thank you to everyone that came out to our 2021 “Winter in the Summer” conference. Our attendance was just over 60% of 
our normal winter conference attendance. While I missed seeing many of your faces, I did feel like I got to spend more quality 
time with my peers who were able to attend. Special thanks to Dan and Erica Martinez for all the work in planning the 
conference! 

The Board of Examiners continues to make progress on the adoption of the revised Minimum Standards along with other 
revisions to the Rules and Regulations. While it is refreshing to have a final product submitted to the Board of Examiners, there 
is still work to be done to get all the revisions formally adopted. We will continue to keep the membership updated on the 
revision status, but your continued support will be needed. The public hearing on the revision to the Rules and Regulations, 
including Addendum A- Minimum Standards, will be held at 10:00 AM on September 23, 2021 at the Nebraska State Surveyor’s 
Office. This will be held as a part of the Board of Examiners meeting. Please attend the meeting or submit comments 
supporting the revisions.  

I think it might be a good time to remind everyone that the revised Minimum Standards were approved by the PSAN 
membership. While it is certainly your right to not support the revised minimum standards and to provide testimony and 
comments stating such, I would also have to ask if you are serving your own self-interest or looking out for the best interest of 
the public and to the surveying profession.  

“Progress is impossible without change, and those who cannot change their minds cannot change anything.”- George Bernard 
Shaw.  
Sincerely, 
 
 
 
 
 
Jeremy D. Feusner 
PSAN President 

President’s Letter 
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The PSAN Board of Directors Meeting on June 25, 2021, was 
held virtually and began at 10:02AM CT. 
 
The roll call was as follows: 

President, Jeremy Feusner — Present 
President-Elect, Matt Tinkham — Present 
Treasurer, John Berry — Present 
Secretary, David Forsythe — Absent 
Administrative Secretary, Gwen Bowers — Present 
Directors 
 Jay Dubs — Present 
 Brian Foral — Present 
 Warren Headlee — Present 
 Grant Miller — Absent 
 Jerry Penry — Present 
 Eric Schaben — Present 
 Casey Sherlock, State Surveyor — Absent 
 Dennis Whitfield, SENLSA Affiliate — Present 

 
Minutes from the March 26, 2021 meeting were read and 
approved. 
 
The Board approved the Treasurer’s report dated June 23, 
2021.  
 
Conference Committee 
There will be no auction at the upcoming seminar, only a 
raffle, saving auction for the 2022 Winter seminar since it’s 
only six months away. Online registration is being built, but 
21 people have already mailed in registrations. 
 
Officer Reports 
No Officer reports were given. 
 
Director Reports 
Dennis Whitfield reported that SENSLA is working on a one-
time scholarship to SCC in Mike Sizer’s name and asked PSAN 
to consider contributing as well. It was decided that PSAN 
would contribute. 
 
Standing Committees 
Committee & Volunteer List: Warren Headlee reached out to 
members who indicated interest in serving on the PSAN 
Board and/or on a committee and is waiting for responses. 
 

Summary of June 25, 2021 Board Meeting 
Subject to approval by the Board of Directors 

Education: Jon Carrell is looking for presenters for the pre-
exam workshop for the 2022 Winter Conference, as well as  
people to lead break-out sessions for day 2 of the 
conference. 
 
Historical: Jerry Penry will be leading break-outs at the PSAN 
2021 Summer Seminar and is scheduled to speak at the 
Kansas seminar in January 2022. 
 
GIS: Matt Tinkham reported that the LIS/GIS Symposium will 
be in November, Jerry will be presenting there too. Trying to 
get a few surveying sessions into the symposium. Also, trying 
to get a GIS presentation at the PSAN winter conference. 
 
Publications: Gwen Bowers continues to ask membership for 
articles, content, photos, etc. 
 
Ethics and Standards: Jerry Penry is working on a 
presentation for the 2022 Winter Seminar on the Minimum 
Standards Updates. SENSLA has also reached out to do Jerry 
for a similar presentation. 
 
The PSAN Board has asked the Board of Examiners to 
consider a two-hour minimum  standards course for renewals 
and two-hour ethics course. 
 
Constitution & Bylaws: The committee reviewed the PSAN 
Constitution and Bylaws. They will have draft of suggested 
changes/revisions  at the next Board of Directors meeting. 
 
Public Relations: Eric Schaben encourage members to tag 
PSAN’s social media handles when publishing work site 
photos. 
 
NSPS: Dan Martinez will give an NSPS update at the Summer 
Seminar 
 
Old Business 
PSAN Shirts: The online apparel store has been created and 
will go live at the Summer Seminar. 
 
New Business  
Applications for Membership: Two applications for 
membership were reviewed and approved. 
 
The meeting was adjourned at 11:14AM CT. 

After the complete June minutes are approved by the PSAN Board,  
they will be published to the PSAN website.  

https://nebraskasurveyor.com/meeting -minutes/ 

https://nebraskasurveyor.com/meeting-minutes/


 

 

THE NEBRASKA SURVEYOR / Summer 2021   6 

We had a great seminar in July and have many thanks to convey. 

Thank you to Dan Martinez for hosting the seminar. 

Thank you to Keynote Speakers David Doyle and Gordon Decker 

for delivering informational, interesting, and motivating content. 

Thank you to our vendors who bring items for our members 

to view and take the time to educate us on how to use some of the new products. 

Thank you to The Holiday Inn for providing the space/accommodations/food/exceptional service/etc. 

Thank you all for coming—it was wonderful to see everyone! 

PSAN 2021 Summer Seminar 
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PSAN 2021 Summer Seminar (con’t) 



 

 

THE NEBRASKA SURVEYOR / Summer 2021   8 

Do you use laser scanning in your surveying work? If not, you might be missing out on key 
advantages that are rapidly becoming standard. 

How satisfied are you with your surveying methods? If you’ve studied the basics and honed your skills over 
decades of application on increasingly complex projects, you probably feel pretty confident in your expertise, as 
well you should. But what if that isn’t enough? If you knew there was a more effective way to do the work—one 
that would provide your employees and clients better results—would you reconsider your approach? 

For Donald L. Smith, PLS, principal of BL Companies, the question wasn’t theoretical. More than 10 years ago, 
he recognized the shift to 3D environments and launched a digital transformation initiative within his firm. 
Today, the company is a recognized leader in 3D visualizations and informative, actionable deliverables. BL 
Companies’ move into 3D laser scanning, first with scanning total stations and then high-speed full-dome laser 
scanners, highlight three key areas every surveyor should evaluate when considering a technology investment. 

1. Level of Detail 
If you’re still relying on traditional surveying approaches for existing-condition surveys and as-builts, you might 
not be capturing enough detail. “There’s a much greater accuracy associated with laser scanning, but the 
amount of detail you’re able to extract is much greater as well,” Smith says in a webinar that is now available 
on-demand. “Scanning provides a detailed, accurate 3D model of a site that is essential for building information 
modeling (BIM) and clear communication about the project.” 
 
2. Safety 
Getting access to dangerous or tight spaces without putting crews in harm’s way is paramount. “As surveyors, 
we never want to have to ‘play frogger’ in the middle of a heavily traveled roadway to get the data we need,” 
Smith says. “Laser scanning gives us a way to capture the data from a distance. We can use technology to 
maximize safety.” 
 
To illustrate, Smith recalls a project a number of years ago that required getting locations on the tops of 
sanitary manholes, catch basins, gas valves, and other utilities in a busy roadway. Using a total station required 
two people—one to collect the data, and the other to watch for traffic. “That was the only way we could 
mitigate that situation and feel like we were going to be able to go home at the end of the day and not lose 
somebody to the effort, but it was scary,” he acknowledges. 
 
With the MS60 MultiStation, a high-performance scanning total station, all the data can be captured by setting 
up over a traverse point off the roadway and letting the instrument scan at up to 30,000 points per second. 
Pulling the data into Infinity office software provides access to accurate, comprehensive point clouds. “In one 
project, I realized I didn’t get a location in the center of a critical area for grading,” Smith says. “All I had to do 
was create that point in Infinity and import it into Civil 3D, and I was able to create an incredible surface. So 
now we’re spending less time in roadways, which means a higher degree of safety, and we have additional data 
that we can pull from. The safety benefits of laser scanning can’t be overstated.” 

(Continued on page 9) 

csengineermag.com 

https://pure-surveying.com/2021/01/27/on-demand-webinar-automation-digitalization-next-gen-surveyor/?&utm_medium=nativead&utm_source=cs_engineer&utm_campaign=USA-CAN_EN_2021_Survey_CSEngineer&utm_content=sponsored_article_Mar21
https://pure-surveying.com/2021/01/27/on-demand-webinar-automation-digitalization-next-gen-surveyor/?&utm_medium=nativead&utm_source=cs_engineer&utm_campaign=USA-CAN_EN_2021_Survey_CSEngineer&utm_content=sponsored_article_Mar21
https://pure-surveying.com/total-stations/ms60/?&utm_medium=nativead&utm_source=cs_engineer&utm_campaign=USA-CAN_EN_2021_Survey_CSEngineer&utm_content=sponsored_article_Mar21
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3. Completeness of Data 
For both QA/QC and clear communication, being able to overlay point clouds on linework enables you to quickly 
create detailed visualizations that bridge any gaps in understanding and eliminate return trips to the field. 
 
“Now we have added datasets where we’re able to significantly increase quality, increase the number of 
locations and redundancy,” Smith says. 
 
“Think about a site where you have to locate a couple of signs as part of some ALTA requirements, or specific 
existing conditions you need to locate for proposed improvements, and you forget to do that,” he explains. 
“When you’re able to go back to your datasets and pick up those details very accurately in the point clouds, 
you’ve just saved the return trip to the site. How much is that worth?” 
 
With today’s technology, the move from traditional surveying to laser scanning can be done easily. 
 
“The thing I love the most is that I can have one instrument that really changes the way we’re conducting 
business,” Smith explains. “I can go out in the morning with the MS60, which is a one-second total station, and 
I can do my construction layout with the most accurate instrument we have in our toolbox so our contractors 
can do the concrete pours. And I can stop off and do stakeout for a property line where somebody wants to put 
up a fence. And then I can do high-end topography for a new sidewalk that’s going in front of a pharmacy to 
ensure it will conform to ADA requirements. Not only do I take the traditional locations with my surveying 
instrument, but I can do a very dense scan afterward with the same instrument for immediate validation. And if 
there are any areas that don’t meet minimum requirements, I can quickly identify where—which panels, which 
sections—without taking a shot every 6 inches to make sure I have enough locations.” 
 
The potential with laser scanning, says Smith, is eye-opening. “Once you start using laser scanning, you start to 
understand what digitalization can really look like and what it can offer to us as professional surveyors. It can 
help shape the way we conduct business and plan our work.” 
 
Watch the full webinar here: Automation, Digitalization, and the Rise of the Next Generation Surveyor 
 
To learn more about solutions to maximize your surveying potential, get in touch with a surveying and 
engineering expert at Leica Geosystems. 

(Continued from page 8) 

https://pure-surveying.com/2021/01/27/on-demand-webinar-automation-digitalization-next-gen-surveyor/?&utm_medium=nativead&utm_source=cs_engineer&utm_campaign=USA-CAN_EN_2021_Survey_CSEngineer&utm_content=sponsored_article_Mar21
https://pure-surveying.com/contact/?&utm_medium=nativead&utm_source=cs_engineer&utm_campaign=USA-CAN_EN_2021_Survey_CSEngineer&utm_content=sponsored_article_Mar21
https://pure-surveying.com/contact/?&utm_medium=nativead&utm_source=cs_engineer&utm_campaign=USA-CAN_EN_2021_Survey_CSEngineer&utm_content=sponsored_article_Mar21
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History and Stories of Nebraska—The Surveyors 
Olden-times.com 
By Addison Erwin Sheldon & Produced by Connie Snyder 

The first settlers in Nebraska found no corners nor lines marking the limits of 
their land. The early Indian traders, like Manuel Lisa and Henry Fontenelle, built 
their cabins and put in their crops wherever it pleased them, for all land lay 
open to their use. The early territorial pioneer of 1854 and 1855 staked out his 
own land, claiming what suited him best, and put up signs telling all who came 
that way what he claimed. 

The first Nebraska surveyor was Rev. Isaac McCoy, a Baptist missionary who, in 
1837, surveyed a line across the southeast corner of the state from the Little 
Nemaha River to the Great Nemaha River in what is now Richardson County. 
The land between this line and the Missouri River was called the Half Breed 
Strip. It was to be the home of those who were part white and part Indian. In 
later years there were many disputes over the location of this first Nebraska 
survey. Surveyors were needed as soon as Nebraska became a territory to 
divide the land into blocks marked with permanent corners, so that each settler 
might know just where his land lay and the whole country might be made easy 
to map and easy to describe. The regular permanent survey of Nebraska into 
square blocks of land for people's homes began in November, 1854. First a base 
line was measured west from the Missouri River 108 miles, with corner posts 
marking each mile. This line was ordered to be exactly on the 40th degree of 
latitude north from the equator, the dividing line between Nebraska and 
Kansas, but the first surveyor did not know his business and the line was 
crooked, sometimes on one side of the 40th degree and sometimes on the other. So the next year this base line had to be re-
surveyed, the first corners torn out and new ones put in. This new survey was made by Mr. Charles A. Manners. With the help 
of Captain Thomas J. Lee of the United States Army and the best instruments obtainable, very careful observations were made 
of the sun and the stars in order to find where the 40th degree of latitude fell on the west bank of the Missouri River. On this 
spot, on May 8, 1855, the surveyors put up a tall iron monument with the word "Nebraska" on one side and "Kansas" on the 
opposite side. This monument stands to-day on a high bluff overlooking the Missouri valley and is the starting point of all the 
Nebraska surveys. 

From this iron monument the base line was surveyed due west 108 miles. At this point another 
monument was put up. The line surveyed due north from here is called the sixth principal 
meridian of the United States surveys and is the "naming line" of all the land in Nebraska, for all 
deeds and patents to Nebraska land mention it. This line forms the western boundary of 
Jefferson, Saline, Seward, Butler, Colfax, Stanton and Wayne counties and extends through Cedar 
County to the northern boundary of the state. 

The orders for the survey of Nebraska called for a division of the land into blocks six miles square 
called townships. Each township was divided into blocks one mile square called sections. All the 
townships in Nebraska are numbered, beginning with number one at the base line and ending 
with number thirty-five at the northern boundary. Each row of townships stretching across the 
state from south to north is called a range. The ranges are counted from the sixth principal 
meridian, the first range of townships east being called range one east, the first range west being 
called range one west and so on. There are nineteen ranges east and fifty-nine ranges west in 
Nebraska. 

At distances forty-eight miles east and west from the sixth principal meridian guide meridians 
were laid off. This was necessary because the surface of the earth is curved instead of flat. If you 

(Continued on page 12) 
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will take a ball and lay off its surface into square blocks of uniform size, as the 
surveyors laid off the surface of the earth, you will see why these guide 
meridians were needed. In a similar way standard parallels were run at each 
interval of twenty-four miles north from the base line. The surveyors made 
the survey by running a line due north from the base line twenty-four miles, 
then due east forty-eight miles to the meridian. The block of land thus laid off 
was subdivided into townships and sections by marking the corners of each 
township and each section with stakes or stones set in a mound of earth and 
four holes dug so as to form a square figure with the mound in the center. In 
pioneer times, the gray wolf or the coyote sitting upon one of these mounds 
would howl through the long hours of the night. On the section line half-way 
between the section corners was placed what is called a "Quarter Stake." 

Beginning thus in the southeast corner of the state, the surveys were each 
year pushed a little farther west and north, in the direction most likely to be 
taken by the settlers as they came in, until all the state was surveyed. The last 
survey thus made was the "Gates of Sheridan" reservation in Sheridan 
County, which was finished in 1910, fifty-six years after the first survey was 
made. 

Each surveying party kept a book called a field notebook in which was to be written down each day the distances measured, a 
description of the surface of the country, all prominent natural objects seen, the quality of the land, the corners marked and 
how they were marked, in a word the entire story of things done and seen each day. From these field notes maps were made, 
showing all the streams, hills, valleys, smooth and rough land, and copies of these maps were kept at the land offices where the 
settlers went to file their claims upon land. Some of the surveys were dishonestly made, the corners not marked as required by 
law and the field notes not truthfully kept, so that settlers in some cases lost their homes or located on the wrong piece of land 
or were unable to find the government corners. 

Great dangers and hardships were braved by the pioneer surveyors. The Indians everywhere understood when they saw the 
surveying parties making mounds, driving stakes and digging holes, that the white men were coming to take their land. In many 
cases they pulled up their stakes, tore down the mounds and drove off the surveyors. Great storms swept down upon the 
surveyors living in tents, and men and horses were frozen to death. Fever and ague was common in the surveying camps. In 
surveying the islands of the Platte River the men waded through water for weeks. Upon the high plains of western Nebraska 

they were tortured with thirst. Mosquitoes, gnats and green-headed flies pursued them, 
eager for blood by day and by night. Sometimes the Indians set fire to the prairie and drove 
the surveying parties in because their horses found no grass to eat. The saddest day in all the 
surveys of Nebraska was August 20, 1869, when a band of Sioux Indians under Pawnee Killer 
and Whistler attacked the Nelson Buck surveying party of ten men in the Republican Valley 
and killed the entire party. There was not a single season from 1863 until 1877 when the 
surveyors did not have to fight the Indians, and for many years later all surveying parties 
carried rifles along with their instruments and often saved their lives thereby. 

The United States surveys of Nebraska are ended. All the field notebooks and the township 
maps of the surveys are turned over to the State of Nebraska and kept in a fireproof vault by 
the state surveyor in the Capitol building. The letters written by the surveyors in the field, 
telling the story of their trials and dangers are there bound in volumes for future Nebraskans 
to read. All the titles to all the lands and lots in Nebraska rest finally upon the record of 
these surveys. Land in Nebraska grows more valuable from year to year and these records 
are called for so that surveyors to-day may follow the field notes of these first surveyors, 
retrace their lines and locate the true corners where land is in dispute. So long as men live 
and occupy the land, so long will the surveys of Nebraska and the records of them be first in 
importance to them. 

(Continued from page 11) 
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Generation S(urveyor)? 
xyht.com 
August 12, 2021 by William Wing 

A SURVEYOR’S CHILDRE N ARE INTRODUCED TO THE ANCIENT CRAFT 
WITH REAL,  HANDS-ON EXPERIENCE 

The thought of the next generation of professional land surveyors and geospatial professionals has a lot of people asking 
themselves some serious—and scary—questions these days. We’ve all seen the shrinking numbers of new PLS licenses and 
heard about the rising age of the “average” surveyor. 
 
There are many variables that contribute to this fact, but it is definitely up to us to 
curve the trend. Why not start them young and train them with a different style? 
That’s what we are trying to accomplish with our family-run business. 
 
The biggest challenge for a small company is to attract and retain well-trained, 
talented individuals. Smaller companies don’t have HR departments to scout and 
recruit the best available workforce. 
 
You’ve probably noticed that a lot of small surveying companies have employed 
family members and friends as a viable option for trusted employees. I noticed it 
when I started working in the profession, and it always seemed that the people who 
had worked for their dad, uncle, or other close relative had a leg up on the others 
who were trained in school or “on the job.” 
 
Maybe it was just my senses, but it seemed like it was easy for them to understand 
things that I struggled with. I always wished I had learned these skills at an earlier 
age, or at least had the seeds planted. 
 
Now fast-forward 20 years and my wife and I have three kids (girl, boy, girl) and a 
cow (girl). The cow is a whole different story. When the kids were younger, I would 

(Continued on page 14) 

No more holding the flashlight for Dad. This 
little girl wants to do everything herself. 
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take them in the field with me on Saturdays to catch up on as-builts. 
 
We did a lot of construction staking back then, so the weekends were the only time to catch up. They would mostly carry the 
bucket and spray paint dots on the grade breaks. They had no idea what they were doing but it was fun and at the end of the 
day they would always get a Happy Meal. 
 
We did this with all of them as a way to introduce them to surveying and keep it fun. It’s not all fun though, especially waking 
up at 4:30 a.m. They come up with every excuse in the book for not getting up in the morning and are a bit grumpy, but they 
do it. 
 
I am trying to teach them that there’s just something so pure about those early mornings when you’re driving through the 
desert and the sun is just starting to come up. 
 
Now that they are older (15, 13, and 10) they are actually coming out and working with me on real jobs, as well as helping me 
with research and calculations. They keep track of their hours on a spreadsheet and are paid accordingly. 
 
Last summer I trained my oldest daughter to perform county record research and how to set up our job sheets and job folders. 
She has her own laptop now so when a new job comes in I just email her the APN or address and she builds the job folders and 
loads them with the appropriate recorded documents and maps. 

 
This makes my life so much easier when the job folders are already set up and 
loaded with the research docs. My son really likes doing the fieldwork and hiking. 
He can set up the Robitc TS and is able to fully set up a GNSS base and rover RTK 
system by himself. He understands the fundamentals of GPS surveying and what 
high residuals are. 
 
My youngest daughter is our comic relief and camera operator/videographer. She is 
just happy that she gets to come out in the field with us and always brings a steady 
supply of snacks. She writes up lath, ties ribbon, and is never afraid to run back to 
the truck to get something that someone—usually dad—forgot. As they get older 
we will start introducing them to other aspects of our profession (AutoCADD 
drafting, GIS, proposals, invoices, etc.) with the intent of showing them the full 
spectrum of what our profession is capable of. 
 
One thing all three of them like the most is payday. I always pay them in cash and 
let them put that money in their hands after a hard-day’s work. They really like that 
part, but when we come home my wife always takes it from them and explains how 
taxes and savings accounts work. They don’t like that quite as much. 
 
I think the important thing is to keep it fun while they’re young. Sure you’re going to 
have some horrible jobs in horrible conditions, but having the right attitude can 
change the moral of a bored and tired crew. Usually that’s a reminder that I’m 
buying the tacos after work. 
 

We all want our kids to succeed at whatever they choose to do as a profession. I hope my kids will follow in my footsteps, but 
as long as they know how to get up early, go to work, and be respectful, I think they will have a successful career. 
 
It’s hard to imagine what the surveying profession will look like in the next decade or two. Our profession has traditionally 
grown our licensee’s from in-house training, crew chief mentorship, and education. This is still a great way to produce licensed 
professionals, but there is a void developing that is becoming visible to everybody. Why is that? Why can’t we keep the 
younger generation involved in surveying? One reason I see quite often is that they can make more money doing something 

(Continued from page 13) 

(Continued on page 15) 

The GLO brass cap that we used as our GPS 
base point, was set in 1917. The kids couldn’t 
wrap their minds around this. I explained the 
conditions in which the GLO surveyors had to 

work in to make them appreciate our fancy 
equipment and air conditioned truck.  
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with a smaller learning curve that is less stressful and less 
dangerous. How do you convince a 20-year-old to come out in the 
field and sweat in 110 degrees weather all summer for $18 an hour 
when their friends are making $25 an hour at Costco? We need to 
start valuing our work and raising the wages of our technicians and 
field crew members. By doing this you can also raise the standards 
of these same individuals because they know they are compensated 
fairly. This creates great moral and keeps a “fun” atmosphere for the 
most part. Again, you’re going to have some horrible jobs in horrible 
conditions, but if the attitude is positive then the results are as well. 
 
And just remember, no matter how hot, cold, windy, stinky, wet, or 
dangerous a job site is, dad is always buying tacos at the end of the 
day. 

(Continued from page 14) 

A true sign of a good days 
work! Luckily she is family, 

I’ve worked on crews 
where you wouldn’t dare 

sleep in the truck. You 
might wake up with a 

sharpie mustache, sharpie 
tatoo, or your boots tied 

together.  
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The Land Surveyor’s Guide to the Supreme Court of Nebraska 

Chapter 66 – Lillich v Lowery (1982) 

          Here we will review the first important modern Nebraska case focused specifically upon railroad right-of-way, which was destined to become a highly 
contentious subject in subsequent years, as we shall later see, with the escalation in the number of railroad abandonments that took place during the late 
twentieth century. Although this case concerns a railroad right-of-way, which represents a type of right-of-way to which certain unique factors pertain, it 
nevertheless illustrates several principles that are applicable to right-of-way of other kinds, and easements in general, most notably demonstrating the 
importance of proper determination of the ownership status of any described area. As discussed in our review of the seminal Edholm case of 1926, not 
every railroad right-of-way is legally identical in stature, one right-of-way can have distinctly different legal characteristics than another, depending 
primarily upon the manner in which each one was created, and certain very subtle details that are often found in the language used to create such a right-
of-way can have a major bearing upon it's legal status. Another noteworthy aspect of this case lies in the insight that it provides with regard to the 
importance of thorough research prior to reaching conclusions on boundary locations, which cannot be accurately delineated without a sound 
understanding of easements, because land constituting an easement is not owned in fee by the easement holder, making knowledge of easements 
essential to accurate depiction of boundaries. In addition, the case we are about to review clearly illustrates the significance of understanding the true 
meaning of terminology that frequently appears in deed language, not only for purposes of correctly analyzing the contents of existing deeds, but even 
more importantly for purposes of choosing appropriate language when composing new legal descriptions, in order to correctly communicate the intent of 
the parties, when defining the extent of their land. As we shall observe here, an improperly used word or phrase can have a damaging effect upon land 
rights, and upon the finances of those who mistakenly rely upon misleading or erroneous deed language, potentially triggering liability for the author of the 
poorly or ambiguously written document, although no such liability appears here. Regardless of any financial factors however, professional land surveyors 
have a solemn responsibility to exercise their authority to create legal descriptions with genuine care, and surveyors are typically trusted by their clients to 
properly assess the contents of existing deeds as well, so the lessons presented here regarding the value of thoughtfully reading and writing descriptions 
are well worth retaining.   

1887 – The north half of the NW1/4 of a certain Section 4 in Nuckolls County was patented to Fletcher, who was apparently a typical entryman. 
What use Fletcher made of his land is unknown, but that proved to be inconsequential, since no land use issues ever arose involving his 
property.  

1888 – The Fremont, Elkhorn & Missouri Valley Railroad (FEMV) installed a set of tracks running through an unspecified portion of the Fletcher 
tract, as well as numerous other nearby tracts presumably, and FEMV acquired a right-of-way, 100 feet in width, through all of the tracts thus 
crossed, by means of condemnation. The location of the FEMV right-of-way within the Fletcher tract is unknown, but no issues regarding the 
location or width of this right-of-way ever arose. 

1889 to 1939 – The railroad right-of-way was evidently used in the typical manner throughout this period without incident, as Fletcher raised his 
family and lived out his life, with trains regularly traversing his land. FEMV was apparently acquired by the Chicago and Northwestern Railroad 
(CNW) at some unspecified time during this period, but the railroad evidently remained in operation at all times.  

1940 – Fletcher died and those in charge of his estate elected to sell the family homestead. Lowery acquired the Fletcher tract by deed from the 
estate of Fletcher, fully aware of the existence of the railroad right-of-way, and he evidently had no concerns regarding the 100 foot strip of land 
that was being actively used for railroad purposes. Whether or not the right-of-way was ever fenced, and whether or not either Fletcher or 
Lowery ever made any use of any part of the 100 foot strip, are both unknown, but there is no indication that Lowery ever had any interaction or 
communication with CNW, he apparently honored the existence of the right-of-way, just like any other typical land owner.   

1941 to 1975 – CNW evidently continued to utilize the railroad throughout this period, without incident, although the use of the tracks running 
through the Lowery property steadily diminished. Nothing is known about how Lowery used his tract, he may or may not have resided on the 
property, but at an unspecified date he died, and his tract passed into the control of an unspecified number of heirs. How the Lowery heirs used 
the subject property is unknown, one or more of them may have occupied the Lowery tract, or it may have simply been left idle and vacant 
following Lowery's passing.   

1976 – The use of the rail route passing through the Lowery tract evidently ceased permanently. Whether or not the tracks were removed at this 
time is unknown, but CNW apparently made no further claim to the right-of-way, leaving it plainly abandoned, and the tracks were apparently 
removed at an unspecified date. Whether or not the Lowery heirs were ever given any formal notice by CNW, or by any other parties, that the 
right-of-way would no longer be used, or that it had legally ceased to exist as such, is unknown as well.   

1977 to 1981 – At an unspecified date during this period, Lillich, who was apparently an unspecified descendant of Fletcher, evidently learned 
about the abandonment of the rail route that had run through his ancestor's former property. Lillich may have owned land adjoining or near the 
Lowery tract, or he may have lived elsewhere, but by some means he apparently discovered that the property acquired by Lowery in 1940 had 
been described as "The north half of the NW1/4 of Section 4 ... excepting the present right-of-way of the CNW Railroad Company ...". After 
presumably acquiring any interests of any other Fletcher heirs, Lillich asserted that he held a legal interest in the 100 foot strip crossing the land 
of the Lowery heirs, and he proceeded to file an action against them, seeking to quiet his title to the entire portion of the former CNW right-of-
way lying within the Lowery tract.   

          Lillich conceded that Lowery had legitimately acquired the entire portion of the north half of the NW1/4 of Section 4 described in his deed, but he 
argued that Lowery had never acquired any portion of the right-of-way, because it had clearly been excepted from Lowery's deed. Lillich further argued 
that it was impossible for Lowery or anyone else to have acquired any portion of the right-of-way through adverse possession, regardless of how he may 
have used that area, because it was a public right-of-way, not subject to adverse possession until being abandoned in 1976, so when the interest in the 
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right-of-way held by CNW ceased to exist, the right-of-way legally reverted to Fletcher, and thence to Lillich as Fletcher's sole successor. The heirs of 
Lowery did not turn to adverse possession however, instead they argued that the entire half quarter at issue had in fact been deeded to Lowery, despite 
the presence of the right-of-way exception in his deed, because the right-of-way was merely an easement, so it was never a separate strip of land at all. 
The Lowery heirs further argued that the language used in the 1940 deed was incapable of converting the right-of-way from an easement into a fee strip of 
land, thus it was insufficient to prevent the strip in question from passing into Lowery's ownership in 1940, regardless of how the land was being used at 
that time or any other time, so upon the termination of the use of that strip by CNW in 1976, the easement had simply disappeared, leaving the Lowery 
tract unburdened. The trial court ruled in favor of the Lowery heirs, agreeing that the right-of-way was only an easement, and Lowery had indeed acquired 
the whole half quarter in 1940, including the right-of-way, and the easement no longer existed due to the abandonment of that strip by CNW, quieting title 
to the contested strip in the heirs of Lowery and leaving Lillich with nothing.      

          The interpretation of deed language can be among the most problematic and troublesome endeavors in which courts are required to engage, and in 
this instance the interpretation of the legal meaning of a single word, based as always upon the real intent underlying it's use, would determine the Court's 
disposition of the matter at hand. The general rule that an exception appearing in a legal description prevents fee title to the excepted area from passing to 
the grantee has long been accepted and honored by the Court, but whether an exception made in the context of an easement carries the same legal effect 
as an exception made with reference to land held in fee was at the heart of this controversy, making the legal status of the right-of-way pivotal to the 
outcome. The use of the word "excepting" in 1940, the court realized, could not change any existing land rights, so the initial question was simply what 
legal interest had existed in the railroad right-of-way since the time of it's creation in 1888. The answer to that question could have been quite 
contentious, had it not already been well established by the Court in prior cases that only those land rights minimally necessary to accomplish the intended 
purpose can be acquired through condemnation, so any public right-of-way acquired through condemnation represents an easement, and a railroad right-
of-way is legally one form of public highway. Having informed Lillich that the right-of-way was never held in fee by the railroad, the Court then proceeded 
to address his suggestion that the 1940 deed language had the legal effect of reserving fee title to the 100 foot strip of land lying within or beneath the 
easement in the Fletcher estate. The Court utterly rejected the notion that a basic reference in a deed to a right-of-way, which legally represents only an 
easement, can operate as an effective means of communicating to a grantee, such as Lowery in this case, that his grantor does not intend to convey the 
fee title to that area, which the grantor owns, to his grantee. The Fletcher estate, the Court decided, had failed to retain any rights whatsoever to the 100 
foot strip, because the 1940 exception could be taken only as a form of notation, indicating merely that the land then being conveyed was burdened with 
an existing right-of-way, the exception could not reasonably be treated as expressing a clear or definite intention to create an original fee parcel within the 
Fletcher tract. The whole controversy, the Court recognized, was created by the use of the word "excepting" in 1940, rather than the phrase "subject to", 
which would have properly expressed the apparent intention to point out the existence of the right-of-way. The primary misjudgment made by Lillich was 
his assumption that all railroad right-of-way is held in fee by the railroad, so every railroad right-of-way line represents a fee boundary, and every tract 
occupied by the railroad stands independent of the lands through which it passes. A right-of-way certainly can be acquired and owned in fee, but that is 
definitely not always the case, and if Lillich had read the 1926 Edholm case, previously reviewed herein, he would have known that the right-of-way 
through the Lowery tract, having been created through condemnation, was never acquired in fee, and thus like the vast majority of all right-of-way, it 
represented only an easement. Quoting in part from Missouri, New York and Texas cases, and making reference to two Nebraska cases from the 1970s, 
including one which had been dissented by two of the Justices who were still members of the Court in 1982, the Court decisively silenced the claim set 
forth by Lillich: 

“... it is necessary to determine the nature of the interest excepted ... a railroad company which acquires it's right-of-way by condemnation 
secures merely an easement ... the fee title and servient estate remains in the original owner, and may be sold and conveyed by him to another 
... the only thing excepted in the deed was the easement. The rest of the estate, including the fee title to the right-of-way, passed to the 
defendant's predecessor ... defendants held title to the servient estate in 1976 when the railroad abandoned the right-of-way ... However, the 
plaintiff relies upon Bode v Flobert (1977) to support his proposition that a deed conveying a tract of land, except for an easement ... retains in 
the grantor the fee title to the property underlying the easement ... the language and the holding of that case lend support to plaintiff's 
contention ... Bode relied to a considerable extent upon Kozac v State (1973) ... Kozac relied upon a number of legal principles which we conclude 
to be entirely sound ... "An exception is said to be a withdrawal from the operation of the grant" ... "An exception in a deed is nothing more than 
a qualification, by which some part of the estate is not conveyed" ... "The effect of an exception is to exclude from the operation of the 
conveyance the interest specified" ... The dissenting opinion (in the Kozac case) ... met the issue head on ... The construction of such language so 
as to except from the conveyance a strip of land ... is not only contrary to the probable intent of the parties, but also violates public policy ... we 
believe that the holdings of Bode and Kozac are both unreasonable and illogical ... an instrument of conveyance which ... excepts a railroad right-
of-way ... occupying a mere easement on, over or across the land conveyed, conveys the fee to the entire tract, and the exception operates only 
to render the conveyance or grant subject to the easement ... we cannot conceive that it was the intention of the grantor to retain the title to the 
servient estate in the strip over which the right-of-way ran while disposing of the abutting land ... the interest held by the railroad ... was a mere 
easement which was extinguished upon abandonment ... the fee title to the underlying land passed by deed ... Kozac and Bode ... are overruled.” 

          As can readily be seen, in fully upholding the lower court decision in favor of the Lowerys, the Court was so concerned with the importance of 
definitively clarifying the legal meaning of the term "exception", when used in the context of an easement, that the Court took the highly unusual step of 
striking down two of it's own recent decisions, because the text of those cases included misleading guidance on the true meaning of that term. The Court's 
reference to the possible retention of fee title to a useless strip of land by a grantor as a violation of public policy places the Court right in step with the 
legal position taken by the majority of other states on this issue, and on this point the Court's decision here holds broad implications for right-of-way and 
easements of every kind. An exception does not prevent the excepted area from passing to the grantee in every instance, nor does it always indicate an 
intention on the part of the grantor to retain ownership, because when a grantor owns the fee beneath an easement he is never presumed to intend to 
retain such an isolated strip, which would thereafter be of no practical use to him for any conventional purposes, and which is logically part of the property 
conveyed. This judicial position represents a manifestation of the principle that a grantor must communicate his intention to retain fee ownership of any 
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part of his land to his grantee with absolute clarity, anything less fails to prevent the grantee from acquiring all of the grantor's property, and in the view of 
the Court, merely citing an easement as an exception in a deed simply does not clearly inform the grantee that the grantor intends to keep the land 
covered by the easement. Although an exception describing an existing lot, parcel or tract that has been previously created in fee successfully prevents it 
from passing to the grantee, an exception pointing to an easement typically still conveys the fee title to the land lying under the easement, because such 
an exception represents a mere recognition on the part of the grantor that a right-of-way exists upon his land, forming an encumbrance which will limit the 
grantee's use of that land. Given the perspective taken by the Court here, regarding the presumptive meaning of deed exceptions, most exceptions making 
reference to land use made by a utility are also not indicative of distinct fee ownership of the strip devoted to utility purposes, because utilities typically 
acquire only easements to facilitate their activities, leaving the fee title beneath the utility right-of-way in the ownership of the party through whose land it 
passes. Thus deed exceptions for utility purposes, and exceptions for access purposes as well, typically do not operate to prevent fee ownership of the 
excepted area from passing to each successive grantee of the subject property, along with the rest of the estate conveyed. It should be understood that 
the Court agrees that use of the term "except" is fine, when the true intent is to deliberately block conveyance of the fee title to the excepted area, so the 
Court's ruling here does not constitute a prohibition upon the use of exceptions, yet it does highlight the need for careful consideration of whether the use 
of that term is appropriate or not in any given situation. This decision of the Court also shows that the removal of railroad tracks typically represents a legal 
abandonment of the associated right-of-way, although the fact of abandonment was never an issue in this particular case, since the litigants agreed that 
abandonment had taken place, but this too would eventually become a point of contention, in future railroad right-of way cases which we will review. 

This article represents a portion of a book written in 2013 for professional land surveyors, the complete book is available from the Nebraska State Historical 
Society Library or free of charge upon request directly from the author (bportwood@mindspring.com).  

(Continued from page 17) 

CHECK OUT THE 
PSAN WEBSITE 

FOR 
ADVERTISED 
POSITIONS 

Don’t forget to check out the PSAN 
website — nebraskasurveyor.com 

We would LOVE  if you’d submit pictures from the 
field or articles to add to the website, etc. 

The goal is to keep the website updated with 
information that’s important to you! The website is 

also location for announcements and important 
information. 

Send website content to: Administrative Secretary 
Gwen Bowers at PSAN@nebraskasurveyor.com 

No one had a bigger heart or compassion for educating our younger generation than Mike Sizer. Sharing his professional beliefs 
and abilities was second nature. Unfortunately, his mission was cut short earlier this year when he lost his life to COVID-19. 

In 1993, Mike was fully employed with Kenny's Surveying and teaching at Iowa Western Community College (IWCC. As the 
survey workload increased and the number of students also increased, he was forced to make a decision. Without a second 
thought, the decision was made that teaching future surveys was more important than a full time survey position. It was then 
he started his own firm, North-star Land Surveying, so he could teach as needed and survey when time allowed. This 
arrangement continued through IWCC closing the survey program and then moved to Southeast Community College to 
continue his passion. 

At the request of his wife, Linda, a process has been started with Southeast Community College to establish a "Mike Sizer 
Memorial Scholarship". This scholarship be issued to students of the "Land Surveying/GIS/Civil Engineering Technology" 
curriculum. . Both local survey association, PSAN and SENLSA, are establishing a donation to this scholarship fund. Soon, a 
notification will go out to the Nebraska survey membership and Corporations to contribute to this scholarship. Please consider 
making a contribution to this cause when you receive the request.  

Mike Sizer, P.L.S. 459, Memorial 

mailto:bportwood@mindspring.com
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Blueprint for the Modernized NSRS, Part 1: 

Geometric Coordinates and Terrestrial Reference 
Frames was updated and released this last quarter. 

  
NGS hosted the completely virtual 2021 Geospatial 
Summit on May 4–5, 2021. All recordings and 
presentation slides are now available here. 

 
There are currently 27 ongoing projects directly 
related to NSRS modernization around NGS. Here            are 
highlights from some: 

 

Collaborating with NGA, NGS has identified 
locations to install NFCN stations at the VLBA 
facilities near Fort Davis, Texas, and Pie Town, New 
Mexico. The plans also include placing radar corner 
reflectors to calibrate Synthetic Aperture Radar 
(SAR) satellites, improving the monitoring of the 
surface movement at and between CORSs. 

 

NGS has contracted with Polaris Geospatial Services 
to produce a comprehensive statistical analysis and 
least-squares adjustments (LSA)    code library. This 
new library will replace most, if not all, LSA code at 
NGS including ADJUST,  ASTA and CALIBRATE. 
This new code  (working name “LASER” for Least-
squares 

 

Adjustments: Statistics, Estimates and Residuals) is 
written in C++ and relies upon the high-efficiency 
Eigen linear algebra libraries. In recent tests, LASER 
replicated the national readjustment of 2011 (which 
created NAD 83(2011) epoch 2010.00 – 1.2M 
observations, 240k unknowns) on a 6 core laptop, 
without Helmert Blocking in under 2 hours. Future 
tests will include large leveling and gravimetric 
networks. LASER will be the LSA engine behind 
OPUS 6.0 and all REC and SEC adjustments. 

NGS is developing a multi-GNSS replacement for 
PAGES, called M-PAGES. This software is now 
capable of GPS and Galileo solutions. Additional 
capabilities are under active development, and 
solutions are being compared to the legacy PAGES 
software currently in production OPUS. 

GRAV-D collected data May 7–June 15 over the 
Alaskan Aleutian Islands with a NOAA WP-3D Orion 
aircraft normally used for atmospheric or hurricane 
research. The block over the Aleutians is 52% 
complete and we will look for an opportunity to return 
in the next two years to complete the remaining data 
collection. 

Issue 25 July 2021 

https://geodesy.noaa.gov/library/pdfs/NOAA_TR_NOS_NGS_0062.pdf
https://geodesy.noaa.gov/library/pdfs/NOAA_TR_NOS_NGS_0062.pdf
https://geodesy.noaa.gov/library/pdfs/NOAA_TR_NOS_NGS_0062.pdf
https://geodesy.noaa.gov/geospatial-summit/year-2021/presentations.shtml
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Serving the Surveying Profession Since 1964. 

SUMMER 2021 

2022 Winter Conference 
February 10-11, 2022 

Holiday Inn 
Kearney, NE 

Stay tuned for more 
details! 

 Support PSAN Sustaining Members 

Seiler Instrument 
6522 So. 118th Street 
Omaha, NE 68137 
Phone: 402-651-9735 
Website: www.seilerinst.com 
E-mail: solutions@seilerinst.com 
 

Transit Works 
6000 S. 58th Street, Ste. A 
Lincoln, NE 68516 
Phone: 402-421-6100 
E-mail: transitworks@windstream.net 

A&D Technical Supply 
4320 S. 89th Street  
Omaha, NE 68127 
Phone: 402-592-4950 or 800-228-2753 (Omaha) 
Phone: 402-474-5454 or 855-780-7977 (Lincoln) 
Website: www.ADTechsupply.com 
  

Blackburn Manufacturing 
908 W Hwy 275 
Neligh, NE 68756 
Phone: 800-942-5816 
Website: www.blackburnflag.com 

PSAN Board Meeting 
October 1, 2021 

10:00am—3:00pm 
Location TBD 

 

PSAN Board Meeting 
December 3, 2021 
10:00am—3:00pm 

Location TBD 


